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ACTION. 


§ 88. Frre—IJnfanis may Insure—Who may Sue.—Chal- 
lenge-—Question for Jury.—Evidence of Title-—Breach of Condi- 
tion in Case of Joint Co.tract.—Evidence in Case of Arson.—It is 
no defense to an action upon a policy of insurance that the in- 
sured, being infants, were not bound by the contract. 

N. H. Mut. F. Ins. Co. vs. Noyes 32 N. H., 345. 

A person to whom a promise is made may sue upon it, 
though the consideration moves from another. The allowance 
of a challenge for cause, on account of certain conversation 
which the juror had heurd, sustained as within the discretion of 
the court. 

Atlas Mining Co. vs. Johnson, 23 Mich., 36; People vs. Carrier, 46 
Mich., 444; S.C.9 NV. W. Rep., 487. 

Counsel in examining a juror have the right to ask him which 
party he would favor by his verdict if the evidence were evenly 
balanced. 
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People vs. Reyes, 5 Cal., 347; Chicago etc. R, R. Co. vs. Adler, 56 IIL, 
344 ; Chicago etc. R. R. Co. vs. Buttolf, 66 Il., 347. 


Where the plaintiff's title is the matter in issue, an allegation 
in the complaint that the title was derived by will is surplusage, 
and evidence of title by deed may be admitted. All contractees 
must join in suing upon a promise made to them jointly, and 
any defense that is good against one of them personally will 
defeat the entire action ; nor can such person help the others by 
assigning his claim to them. The interests of parties who have 
jointly taken out a policy of insurance are not severed by the 
occurrence of a loss; and any subsequent failure upon the part 
of one of them to comply with the conditions imposed by the 
policy will defeat any action that may be brought upon it. 

Castner vs. Farmers’ Mut. F. Ins. Co., 46 Mich., 18; S.C.,8 NM. W. 
Rep., 554. 

In a civil action, when the defense relied upon amounts to the 
charge of a crime, this defense need only be proved by a pre- 
ponderance of evidence; but the presumption of innocence 
exists as in a criminal case, and should be taken into considera- 
tion in fixing the preponderance of evidence. 

Farmers’ Mutual Life Ins. Co. vs. Gargett, 42 Mich., 292; 8.C.,3 MY., 
Rep., 954. Johnson vs. Continental Ins. Co., 39 Mich., 85; Moore vs. 
Virginia F. & M. Ins. Co., 28 Grat., 508. 

Monaghan vs, Agriculiural F’. Ins. Co. 

Rep’d Jour’l, p. 497. Micu. 8. C. 


ARBITRATION. 


§ 89. Fire.— When not a Prerequisite to an Action—The pol- 
icy provided that at the written request of either party an arbi- 
tration and award should be obtained, which award should form 
part of the proofs, that until such award the loss should not be 
payable, and that until such award no suit should be sustain- 
able, and that no officer or agent should be held to have waived 
the condition unless such waiver should be indorsed on the pol- 
icy. Held, That in the absence of any written request by either 
party, no award was necessary as a prerequisite to recovery. 

German American Ins. Co, vs. Sleiger. 

Rep’d Jour’!, p. 546, Int, 8. 0. 





Carrier. 
CARRIER. 


§ 90. Fire.—ZInability for Losses.—Muy Contract for Subroga- 
tion to Claims of Shipper for Insurance-—Right of Action—The 
bill of lading of a common carrier provided that in case of any 
loss or damage to the property whereby any legal responsibility 
should be incurred, the carrier so liable should have the benefit 
of any insurance that might be effected. Held, That a common 
carrier cannot lawfully stipulate for exemption from responsi- 
bility when such exemption is not just and reasonable in the eye 
of the law. Second. That it is not just and reasonable in the 
eye of the law for a common carrier to stipulate for exemption 
from responsibility for the negligence of himself or his servants: 


R. R. Co. vs. Lockwood, 17 Wall., 357. 


Held, That where the accident is such as does not happen 
where proper care is used by the carrier, negligence will be 
presumed. 

Scott vs. Dock Co., 3 Hurlst. & Colt, 596; Transportation Co. vs. 
Downes, 21 Am. Law Reg., N.S., 522; Rose vs. Stephens & Condit Trans. 
Co., 11 Fed. Rep., 438. 

Held, That there was no compulsory cbligation to insure, the 
provision was not an unreasonable or unjust exemption from 
liability and could be enforced. Held, That if the insurance was 
not equal to the loss, the carrier would have to account to the 
owner for the difference. Held, That in the absence of any con- 
tract on the subject, if the insured owner accepts payment from 
the insurers, they may use the name of the assured in an action 
to obtain redress from the carrier whose failure of duty caused 
the loss. The suit cannot be in the name of the insurers. 

Hall & Long vs. Railroad Co., 13 Wall., 367; Hart vs. Railroad Co., 13 


Met., 99; Mercantile Mut. Ins. Co. vs. Calebs, 20 N. Y., 173; Conn., Mut. 
Life Ins. Co. vs. Railroad Co., 25 Conn., 256. 


Rintoul vs. N.Y. C.& HR. R.R. Co. 
Rep’d Jour’), p. 541. U.8 O.C., N. ¥. 


§91. Fire—ZZnability for Losses as belween Intermediate Car- 
reers —Several railroad companies entered into contract arrange- 
ments for the conduct of a through business. The bills of lading 
stipulated that the’ liability of each road and steamship line 
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should be restricted to goods in transit over its own line and 
while in its own custody. Plaintiffs shipped cotton which, on 
reaching the terminus of defendant’s line, should have been 
_transshipped by steamer. But the latter being blockaded with 
freight, refused to accept, agreeing, however, that if defendant 
would store and insure it, it would pay the insurance and furnish 
transportation at an early date. This was done, but before 
transportation was furnished, the cotton was burned. Plaintiffs 
knew the different lines by which it was to be shipped. It did 
not appear that defendant had been guilty of any negligence in 
failing to notify plaintiff of the blockade. H:/d, That the de- 
fendant’s obligations were, therefore, those of an intermediate 
carrier, arising out of the implied contract, soringing from re- 
ceipt of the goods. These bound it for safe carriage over its 
own line, and for delivery or tender, to the next carrier beyond, 
within reasonable time. 

Insurance Co. vs. Railroad, 14 Otto, 146 ; Empire Co. vs. Wallace, 18 P. 
F. S., 302: Myrich vs. Railroad Co., 17 Otto, 102 ; Railroad Co. vs. Man. 
ufacturing Co., 16 Wallace, 318 ; American and English R. R. Cases, 271. 


Held, That it. was defendant’s duty to have received the cotton 
from the previous transporter irrespective of the blockade. 


Distinguishing Railroad Co, vs. Manufacturing Co., 16 Wallace, 318, and 
Busby vs. Railroad Co., 13 Fed. Rep., 330. 

Heid, That defendant represented plaintiffs in tendering the 
cotton to the steamship company and was guilty of no fault in 
consenting to store it under the conditions. Held, That the re- 
sponsibility of each connecting line was limited to goods within 
its own control. Held, That the tender to the steamship was 
sufficient and the defendant was not liable as to a carrier for the 
loss. 

Deming vs. Norfulk & Western R. R. Oo, 


Rep’d Jour’l, p. 531. U. SC. C., Pa. 


EVIDENCE. 


§ 92. Lire.—Verdict of Jury should not be set aide when.— 
Opinion of Expert in case of Insanity—A case should not be 
withdrawn from the jury unless the testimon) be of such a con- 
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clusive character as to compel the court, in the exercise of a 
sound legal discretion, to set aside a verdict in opposition to it. 

Phenix Ins. Co. vs, Doster, 106 U. S., 32. 

Upon an issue in a suit upon a life policy, as to the insanity of 
the insured at the time he took his own life, the opinion of a 
non-professional witness as to his mental condition, m connec- 
tion with a statement of the facts and circumstances within his 
personal knowledge, upon which that opinion is based, is com- 
petent evidence. 

Clary vs. Clary, 2 Iredell’s Law, 83 ; Dunham’s Appeal, 22 Conn., 193; 
Grant vs. Thompson, 4 ib., 203; Hardy vs. Merrill, 56 N. H., 227, sub- 
stantially overruling Boardman vs. Boardman, 47 N. H., 12; State vs. 
Pike, 49 id., 468, and State vs. Archer, 54 N. H., 498; Hathaway’s Adm’r 
vs. National Life Ins. Co., 48 Vt., 350; Morse vs. Crawford, 17 ib., 499 ; 
State vs. Clark, 12 Ohio, 483 ; Gibson vs. Gilman, 9 Yerg.. 330; Potts vs, 
House, 6 Geo., 324; Vanauken’s Case, 2 Stock., Ch. 190; Brooke vs, 
Townsend, 7 Gill., 10 ; DeWitt vs. Barly, 17 N. Y., 342; Hewlett vs. 
Wood, 55 id., 634 ; Clapp vs. Fullerton, 34 id., 190; Rutherford vs. Morris, 
77 Ill., 8397 ; Duffield vs. Morris, 2 Harrington, 384; Wilkinson vs. Pear- 
son, 23 Penn. St., 119; Pidcock vs. Potter, 68 id., 342; Doe vs. Reagan, 5 
Blatchf., 218 ; Dove vs. State, 3 Heisk., 348; Butler vs. St. Louis Life Ins. 
Co., 45 Iowa, 93; People vs. Sanford, 43 Cal., 29; State vs. Kringer, 46 
Mo., 229; Holcombe vs. State, 4? Tex., 125; McClackey vs. State, 5 App. 
(Tex.), 320; Norton vs. Moore, 3 Head, 482 ; Powell vs. State, 25 Ala., 
28; 1 Bishop’s Crim. Pro., 2536-40; 1 Wharton & Stille’s Med, Juris., 
@ 257; Wharten’s Law of Evidence, 3 510, et seq; 1 Redfield on Wills, 
Ch. 4, Part 2. See also May vs. Bradlee, 127 Mass., 414; Com. vs. Sturte- 
vant, 117 id., 122. 

Connecticut Mutual Life vs. Lathrop. 

Rep’d Jour’l, p. 520. 


MORTGAGE. 


§ 93. Fire.— Waiver of Policy Condition as to Insurable In- 
terest.—P. oofs in case of Loss Payable to Mortgagee.—Fraud.— 
Where a policy of insurance provided that if the interest of the 
assured in the property were not entire and unconditioned, it 
must be so expressed in the written part of the policy, or else 
the policy should be void, and a part of the property was mort- 
gaged to A. Held, That though the mortgage was not origin- 
ally mentioned in the policy, the company by indorsing thereon, 
“loss, if any, payable to A., according to his interest,” waived 
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the breach of condition, and was bound by the contract. A 
clause in the policy requiring proofs of loss to be made by the 
party originally insured, even though the amount should be made 
payable to a third party, does not entitle the insured in such a 
case to recover the amount of the loss as his own. Any attempt 
by the insured, by means of application under oath, to recover 
the full amount of the loss in such a case, is a fraud upon the 
company within the meaning of a clause in the policy providing 
that “ all frauds, or attempt at fraud, by false swearing or other- 
wise, shall cause a forfeiture of all claims.” 

Lewis et al. vs. Council Bluffs Ins. Co. 

Rep’d Jour’, p. 557. Iowa 8. C, 


§ 94. Lire.—Validily ¢f Loan.—Construction of Statutes and 
Charicr.—Loans to Policy-holders.— Usury.—Although the char- 
ter of a life insurance company provided that its “capital stock 
and funds shall be invested either in loans upon bonds and 
mortgages, upon real estate of double the value of the debt se- 
cured, or in loans upon or purchase of United States stocks and 
bonds, bank stocks, or stocks and bonds issued by any of the 
States of this Union, or by municipal or other corporations,” a 
mortgage to such company, upon land in Ohio, made, acknowl- 
elged, attested, delivered and recorded, as required by the stat- 
utes of Ohio, securing a promissory note, given in consideration 
of a loan of its funds made by the company, is valid ; and, after 
condition broken, may be enforced at the suit of the company. 
Section two of the act entitled “ An act amendatory of and sup- 
plementary to an act entitled ‘ An act to regulate insurance busi- 
ness in the State of Ohio,’ passed April 24,1573 (70 Ohio L., 
153), as amended February 20, 1874,” (71 Ohio L., 12,) did not 
prohibit such a loan by such a company. The fact that the 
company restricted its loans to its policy-holders, and that the 
mortgayor contracted for a policy in order to obtain the loan, 
did not affect the validity of either note or mortgage. The 
charter being silent as to the rate of interest to be charged by 
the company on its loans, a stipulation for a rate higher than 
the maximum fixed by the usury laws of this State, did not in- 
validate the note. The principal and interest thereon, at the le- 
gal rate, may be collected. 
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Bank of Chillicothe vs. Swayne, 8 Ohio, 280; Kilbreth vs. Bates, 38 
Ohio S., 187; N. Y. F. Ins. Co. vs. Ely, 5 Conn., 573. Distinguished 
Van Sands vs. Middlesex County Bank, 26 Conn., 157. 

First National Bank vs. Continental Life Ins. Co. 

Rep’d Jour’), p. 510. 


RISK. 


§ 95. Fire.—Evidence of Increase of through Use of Drier.— 
Prohibition against Extra Hours.—It was not error to submit to 
the jury as a question of fact whether the substitution of a fire 
drier for a steam drier increased the risk. It was not error to 
reject evidence of the customary method of drying when the pol- 
icy was silent on the subject. It was not error to reject the 
opinion of an agent whether the drier rendered the risk unin- 
surable when he had stated the facts about its alleged increase 
of risk. The mode of use of the drier may be considered in con- 
nection with its being an increase of risk. A policy prohibition 
against running over or extra hours is meaningless in the 


absence of any standard in the policy for determinirg what were 
to be regarded as extra hours. 


German American Ins. Co. vs. Steiger. 


TAXATION. 


§ 96. Frre.—Ownership of Fees from Foreign Companies.— 
The fees collected by the auditor of Indiana from foreign insur- 
ance companies under the reciprocal law, belong to himself and 
are not the property of the State. Fees are comrensations, 
given by law to public officers, for official services rendered to 
fhdividuals. 

Muser vs. Gudell, 11 Serg. & R., 247; Filman vs. Wood, 58 Ala., 578, 
See also Wallace vs. The Board etc., 37 Ind., 383, and 46 Ind., 150. 


Henderson vs, State. 
Rep’ Jour’i, p, 552. [Inp., 8. 0. 





Rzport of Decisions. 


REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN 'THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF ILLINOIS. 


Appeal from Appellate Court, Furst District. Originally appealed from 
C. CU. of Cook Co. 


UNITED STATES LIFE INS. CO. 
vs, 


OTTO LUDWIG.* 


A suit on a life policy was defeated because improperly brought in the name 

«- of the assignees, and afterwards by leave of the court an amendment was 
allowed substituting the name of the administrator, the beneficial parties 
being the same and no new summons being required, 


Held, That it was but the continuation of the original suit, and not the com- 
mencement of a new suit within the limitation clause of the policy. 
Scort, J. 


This action was originally brought by Clara Ludwig in her own 
right, and as guardian of two minor assignees of the policies on 
which the action was commenced, against the United States Life In- 


* Decision filed January 23, 1884. 
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surance Company. The judgment rendered in the trial court in 
favor of the original plaintiff, was afterwards reversed in this court 
because the suit was improperly brought in the names of the as- 
signees of the policies. After the reversal of that judgment Otto 
Ludwig was appointed administrator of the estate of Otto C. Lud- 
wig, deceased—the assured named in the several policies, and to 
whose administrators or executors the losses were made payable, 
After the remandment of the cause to the trial court, on leave given 
by the court for that purpose Otto Ludwig, the administrator, was 
substituted for the former plaintiff. An additional count was then 
filed by way of an amendment to the declaration on precisely the 
same cause of action as in the original declaration, making the usual 
profert of letters of administration. To the declaration as 
amended defendant filed the general issue, and also some special 
pleas, to which a demurrer was sustained. On the trial in the supe- 
rior court plaintiff recovered a judgment for the full amount of the 
policies on which the action was brought.. That judgment was af- 
firmed in the appellate court for the first district, and defendant 
brings the case to this court on its further appeal. 

No defense is insisted on as to the merits of the action. It is 
claimed the action is barred as against the present plaintiff by the 
limitation clause contained in the policies declared on, which are to 
the effect no suit against the company under the insurance contract 
shall be brought or action commenced “ after eighteen months af- 
ter” the death of the assured. It appears from the evidence that the 
assured died July 31, 1880 ; that the proofs of loss were furnished 
the company on the 26th of August, 1880, and that the order of the 
court allowing the amendment by which the administrator of the as- 
sured was substituted as plaintiff instead of the assignees of the 
pohcies was not made until the 20th day of September, 1882. A 
period of more than two years from the date of the death of the as- 
sured had then elapsed, and that it is said, in the language of the 
policies, will be “conclusive evidence ” against the claims. 

The original suit brought by the assignees of the policies was 
commenced January 5, 1881. That was within the time prescribed 
in the limitation clause of the policies in which the action might be 
brought. It will be seen the error in the argument submitted on 
behalf of defendant lies in the assumption the amendment making 
the administrator plaintiff, instead of the assignees of the policies, 
was in effect commencing a new action, so far as the present plaintiff 
is concerned, and as that was not done within eighteen months next 
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after the death of the assured, it is said the action is barred. That 
the admendment substituting the administrator of the assured as 
plaintiff was authorized by section 1, chapter 7 of the Revised Stat- 
utes of 1874, which permits amendments in any process or proceed- 
ing in any civil action, either in form or in substance, for the 
furtherance of justice, is settled by the decision of this court in 
Teutonia Life Ins. Co. vs. Mueller, 77 Ill, 22, and in other more re- 
cent cases. 

The reasoning in that case is conclusive of the one at bar, and the 
propriety of the amendment need not be further discussed. As was 
there said, under the liberal provision of this statute any amendment 
in civil actions, either in form or in substance, is permissible, that 
tends to the furtherance of justice. The amendment allowed in the 
case being considered as well as the amendment in the case cited, 
was simply to substitute the real party having the right to sue as 
plaintiff. Clearly that was within the discretion of the court, to en- 
able the parties “ to sustain the action for the claim for which it was 
intended to be brought.” Substituting the party having the legal 
right to sue for the claim for which the action was brought, instead 
of another party improperly named as plaintiff, is in no sense com- 
mencing a new action against defendant. So far as the defendant is 
concerned, this suit or action was commenced against it at the 
time of the issuing and the service of the summons, which ws within 
eighteen months after the death of the assured. (Chicago and 
Northwestern R. R. Co. vs. Jenkins, 103 Tl., 588.) The assignees in 
whose names the action was originally commenced are the parties 
beneficially interested in this judgment, and the amendment substi- 
tuting the administrator, in whom was the legal right to sue, as 
plaintiff was simply to enable them to “sustain the action for the 
claim for which it was intended to be brought,” and nothing more. 

The additional count, filed after the administrator was substituted 
as plaintiff, was upon no new cause of action. It was precisely the 
same cause of action defendant was required to answer by the orig- 
inal summons. Defendant was in court, and it was a matter that 
could make no possible difference, so far as it was concerned, whether 
the judgment was rendered in favor of the parties beneficially inter- 
ested in the cause of action, or in favor of the party having the le- 
gal right to sue, as was done since the amendment was permitted. 
It was the same suit and the same claim for which the action was 
intended to be brought and the action must be regarded as having 
been commenced when the original summons was issued, which was 
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in time to save the bar of the limitation clause of the policies as to 
the time of the commencing the suit or action. 

This case of Lusk vs. Thatcher, 102 Ill., 60, has no application to 
the case being considered. 

Should a new party be made a defendant under the Practice Act, 
he would necessarily have to be brought in by summons, and that 
would be the commencement of a new suit, so far as he is concerned. 
But here the party defendant was in court when the amendment to 
the declaration was made, by virtue of the original summons. No 
new service was necessary to bring defendant into court, nor was it 
required by the amendment to answer to any new cause of action. 

The judgment of the appellate court will be affirmed. 


Judgment affirmed. 





Report of Decisions. 


SUPREME COURT OF ILLINOIS. 


Appealed from the Appellate Court of the First District—Originally 
appealed from Cook County Circuit Court. 


WILLIAM SHROEDER 
vs, 


TRADERS’ INS. CO. or Campen. 


The policy was issued on the basis of a former application which was referred 
to and made part of the contract. That application correctly represented 
that there was no incumbrance. But an incumbrance had since been 
placed on the property. 

Held, That there was no breach of warranty. The insured simply agreed that 
the statements were true at the time of the prior application. The lan- 
guage must be construed most favorably to the insured. 


The omission of the time for which the policy was to be -run did not relieve 
from liability where the policy had only run fourteen days. A reasonable 
time of running at least must be presumed. 

A description of property insured as a two-story, frame building &c., is pre- 
sumption of value and of a right to recover more than mere nominal damages 
for its loss. 


H. H. Anverson, for Appellan’. 
H. H. C. Miter, fur Appellee. 


Suetpon, C. J. 
This was an action of assumpsit, brought by William Shroeder, 
against the Traders’ Insurance Company of Camden, New Jersey, to 
recover for a loss under a policy of insurance against fire. The trial 
before the county court, without a jury, resulted in a judgment for 
the defendant, which was affirmed by the appellate court for the 
first district, and the plaintiff appealed to this court. 
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Neither the pleadings nor the evidence at the trial, are embodied 
in the record, but in lieu thereof there is an agreed statement of the 
pleadings and facts. It is admitted that the plaintiff filed a proper 
declaration, and that the defendant pleaded the general issue, and a 
special plea, setting up a warranty against incumbrances on the 
property insured, and its breach. It is also admitted that the de- 
fendant, by its policy of insurance dated December 3, 1878, insured 
certain described property belonging to the plaintiff against loss or 
damage by fire, in the sum of $500 ; that the policy contained a pro- 
vision making a certain application for insurance by the plaintiff to 
another insurance company, bearing date February 2, 1878, a part 
of the policy, and a warranty on the part of the assured that said 
application contained a statement that the property was unincum- 
bered ; that on the 11th day of July, 1878, the plaintiff had executed 
a chattel mortgage on the property to one Thomas Richter, to secure 
the plaintiff's promissory note of that date to mature two years 
thereatter, and that on the 17th day of December, 1878, the prop- 
erty described in the policy was destroyed by fire. 

The provision as to making a certain former application part of the 
policy is as follows: “It is hereby agreed that the special survey 
and application, No. 356,740, of the Royal Canadian Insurance 
Company, on file in the office of John Naghten, Chicago, Illinois, 
shall form a part of this policy, and a warranty upon the part of the 
assured.” The stipulation shows also this condition in the policy : 
“Tf an application, survey, plan or description of the property herein 
insured is referred to in the policy, such application, survey, plan or 
description shall be considered a part of the contract, and a warranty 
by the assured of the conditions, situation or occupancy of the prop- 
erty, or any omission to make known every fact material to the risk, 
or any over-valuation or any misrepresentations whatever, either in 
the written application or otherwise, then, and in every other such 
case, this policy shall be void.” 

The application upon which the warranty sued on is founded, is 
one “referred to in the policy,” viz: an application made to the 
Royal Canadian Insurance Company, on February 2, 1878. The 
policy declares what shall be the effect of referring in the policy to 
an application, and it is that such application shall be a part of the 
contract, and “a warranty by the assured of the conditions, situa- 
tion or occupancy of the property.” The condition, situation or oe- 
cupancy of the property at what time? That is the question here. 
Is it at the time of making the statement in the application (Febru- 
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ary 2, 1878), or at the date of the policy—December 3, 1878? The 
assured has certainly made no express representation that on 
December 3, 1878, the property was unincumbered. All his express 
representation is in his application dated February 2, 1878. He 
there and then represented that the property at that time was not 
incumbered, That representation was true. There was no incum- 
brance until July 11, 1878. Does the making of that application, a 
part of the policy and a warranty on the part of the assured, give to 
the representation made in that application the effect of a represen- 
tation of the condition of the property at the time of the policy? 
Not necessarily so. There is, thereby, by such adoption of the 
former application, a warranty, and it is of the truth of the represen- 
tation in that application that the preperty was unincumbered on 
February 2, 1878. The warranty need not, froin the language used, 
be more than that. That may not, perhaps, meet the intention of 
the insurance company. It may have supposed the adoption of that 
former application was making the representation of the condition 
of the property at the former time, a representation of its condition 
at the time of issuing the policy. But it is far from certain that 
that would be carrying out the intention of the assured. He knew 
there were no untrue representations in the former application, and 
so might have no hesitancy in making that application a part of the 
policy, not intending to make and not thinking that thereby he was 
making any representation of the present condition of the property, 
Had he been asked on December 3, 1878 (the time of making this 
policy), whether there was any incumbrance on the property, he 
doubtless would have answered there was. 

To give the adoption into a policy of an application made at some 
former time, the effect of a representation as to the present condi- 
tion of the property insured, it would seem but fair to require that 
there shall be some language which will suggest to the mind the 
idea of representation as to present condition, so that the assured 
may not, by general language of such adoption, be entrapped into 
the making of representations which he never designed to make. 
We are of opinion that the representation relied on here should be 
taken as a represention only that the property was unincumbered 
on February 2d, 1878 (the date of the appplication), and not as a 
representation that it was unincumbered on December 3, 1878, and 
hence, that there is no breach of warranty in the case. We think 
this the construction justified by the rule applied to these insurance 
contracts, where the language used is that of the insurer, of constru- 
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ing the policy most favorably for the insured in case of uncertainty in 
its terms. Niagara Fire Insurance Company vs. Scammon, 100 
Il., 644. 

The decision of the appellate court appears to’ have been on the 
grounds, first, that the term of the policy was not shown by the record 
to have continued up to the time of the fire; second, the value of the 
property was not shown. We incline to a different view on both 
these points. The stipulation shows that both these policies were 
issued December 3, 1878, and it is true that it is entirely silent as to 
the term of the insurance. But it does state “that the defendant by 
its policy dated December 3, 1878, insured said property against loss 
or damage by fire, in the sum of $500.” Loss by fire is shown. 
This certainly was, literally, a breach, making an apparent cause of 
action, which would seem to make it incumbent on defendant 
to show by way of rebuttal, that the insurance did not cover the 
loss. That was not shown, we incline to think, by the mere facts, 
that the length of time of the insurance was not mentioned, and that 
the loss occurred on December 17, 1878—fourteen days after the 
date of the policy. The making of the contract of insurance was 
not a mere idle thing—it had a substantial purpose and meaning. 
There was certainly insurance for some time, and if for any period 
of time, might well be taken to have been for so long a time as four- 
teen days. Some meaning must be given to the insurance, and it 
must be regarded, we think, as at least fora reasonable time. There 
is nothing showing the period of fourteen days to be an unreasona- 
ble time. Being insured on December 3, 1878, might raise the pre- 
sumption of the continuance of the insurance on the 17th of that 
month, there appearing no circumstance to the contrary, under the 
principle that when the existence of a particular subject-matter or 
relation had once been proved, its continuance is presumed till 
proof be given to the contrary. 

As to the value of the property destroyed not being shown, it is 
true that it is not shown in express terms. The description of the 
property affords ground of inference as to its value. The stipula- 
tion gives the description of the property as a two-story, frame 
building, with additions, and an engine and boiler house adjoining, 
used as a planing mill and sash, door and blind factory, and an en- 
gine and boiler and connections, and fixed and movable machinery, 
shafting, belting, gearing-pulleys and tools, and stock, consisting 
chiefly of lumber, sash, doors and blinds, situated in the town of 
Sycamore, etc. We may take judicial notice that there is a value 
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belonging to such property, and that where there is a right of re- 
covery of damages for the destruction of the property, it is a right 
to recover something more than nominal damazres—to recover sub- 
stantial damages. It is to be noted that the stipulation was not 
prepared for the trial court, but for the appellate court, where there 
would be no assessment of damages. The cause had been tried in 
the lower court, and judgment rendered for the defendant, and af- 
terward, and after the appeal had been taken on coming to make 
up the bill of exceptions, it recites: “In order to condense the 
record herein, the following statement of facts and pleadings is 
agreed upon,” setting out the same, and the bill of exceptions after- 
wards states, “and the cause is now presented to the appellate 
court on appeal, on the above statement of facts, and that the court 
is asked to decide whether or not the county court erred in so find- 
ing for the defendant.” If there was a right of recovery, plaintiff 
should have had judgment for at least nominal damages, and the 
lower court would have erred in finding for the defendant ; and 
whether the court did err in so finding, is what the parties asked 
the appellate court to decide. Had the appellate court decided 
that the judgment for the defendant was erroneous, it would then 
have remained to have inquired into and assessed the amount of 
plaintiff's damages upon another trial after the return of the case to 
the county court. Thus it would seem to have been the purpose of 
the agreed statement to present in the appellate court the question 
only of mere right of recovery. 

For the reasons stated, we are of opinion the judgment of the ap- 
pellate court should be reversed and the cause remanded, which is 
accordingly done. 


Judgment reversed. 
ScHOEFIELD and Mutkey, JJ.: We are unable to concur either in 


the reasoning or the conclusion as announced in the foregoing 
opinion. 
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Error to Saginaw. 
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AGRICULTURAL FIRE INS. CO.* 


It is no defense to an action upon a policy of insurance that the insured, being 
infants, were not bound by the contract. 

A person to whom a promise is made may sue upon it, though the considera- 
tion moves from another. 

The allowance of a challenge for cause, on account of certain conversation 
which the juror had heard, sustained as within the discretion of the court. 

Counsel in examining a juror have the right to ask him which party he would 
favor by his verdict if the evidence were evenly balanced. 

Where the plaintiff’s title is the matter in issue, an allegation in the complaint 
that the title was derived by will is surplusage, and evidence of title by 
deed may be admitted. 

All contractees must join in suing upon a promise made to them jointly, and 
any defense that is good against one of them personally will defeat the 
entire action ; nor can such person help the others by assigning his claim 
to them. . 

The interests of parties who have jointly taken out a policy of insurance are 
not severed by the occurrence of a loss ; and any subsequent failure upon 
the part of one of them to comply with the conditions imposed by the pol- 
icy will defeat any action that may be brought upon it. 

In a civil action, when the defense relied upon amounts to the charge of a 
crime, this defense need only be proved by a preponderance of evidence; 
but the presumption of innocence exists as in a criminal case, and should 
be taken into consideration in fixing the preponderance of evidence. 


Wa. S. Tennant, for Plaintiffs. 
Wisner & Draper, for Defendant and Appellant. 


CHAMPLIN, J. 
Plaintiffs are minors, and children of John Monaghan, deceased. 
In 1876, John Monaghan, being the owner of 80 acres of land, con- 


— 
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veyed the north half thereof to his father, Patrick Monaghan, but 
remained in possession and lived upon it with his family until his 
death, which occurred in the early part of the year 1879. On the 
sixth day of January of that year he made his last will, by which, 
after directing the payment of his debts, he directed his executors to 
sell whichever 40 acres of his land would sell the best, and pay first 
the mortgages then against his place, and then certain debts which 
he named. He also stated in his will; “The other 40 acres to 
remain as a home for my wife and children, unless my wife, Catha- 
rine, should marry ; then property to be kept for my children.” He 
made no disposition of his personal estate, if he had any. January 
31, 1880, Patrick Monaghan conveyed the north 40 acres to the 
minor children of John Monaghan, and they, with their mother, 
Kate Monaghan, continued to reside in the house upon this 40-acre 
tract until it was destroyed by fire, 1880. 

On Angust 4, 1880, Kate Monaghan applied for insurance to the 
agent of defendant. The application was made in behalf of Kate 
Monaghan, the mother, and Sarah, Jennie, and Willie Monaghan, 
minor heirs. To the question, “ What is your title to or interest in 
the property?” the answer was, “Willed.” The application was 
made out by the agent from information derived from Mrs. Kate 
Monaghan. The defendant issued a policy by which, in considera- 
tion of $14.70, it insured Kate Monaghan, Sarah, Jennie, and Willie 
Monaghan, minor heirs, against loss or damage by fire or lightning, 
to the amount of $1,650, as follows :— 

$400 on dwelling-house. 

$300 on household furniture thereiz. 

$200 on family provisions and wearing apparel therein. 

$275 on barn No. 1. 

$350 on hay and grain in barn No. 1. 

$ 75 on farming utensils in said barn. 

$ 50 on harness therein, wagons, and sleighs therein. 


$1,650, total. 


The policy contained the usual stipulations and conditions relative 
to proof of loss, and of forfeiture in case of any misrepresentations, 
concealment, fraud, or false swearing in any statement or affidavit in 
relation to loss ur damage. A fire occurred about the middle of 
September, 1880, which destroyed the dwelling-house, of which the 
company was duly notified. It is claimed by the defendant that on 
the second day of October, 1880, Mrs. Kate Monaghan made an 
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affidavit in which she set forth in detail what property belonging to 
her was saved from the fire, and what was destroyed thereby, and it 
claims that in this affidavit she knowingly, and with intent to 
defraud the company, falsely swore that certain articles of personal 
property belonging to her were entirely destroyed by the fire, 
among them a certain sewing-machine ; and on the same day, as she 
claims, by threats of prosecution by the agents of defendant, and by 
false statements to her, defendant obtained a release, under seal, of 
all actions against defendant, which was signed by her, and as the 
guardian of the minor heirs of John Monaghan, deceased ; and 
thereafter the defendant refused to settle or pay any loss occasioned 
by the fire. 

On the seventeenth day of November, 1880, James Murphy was 
duly appointed the guardian of the minors, and on the eighteenth of 
December following he made out, in behalf of the minors, and for- 
warded to the company, proofs of loss of the dwelling insured by 
the policy. In this proof of loss it is stated that Kate Monaghan, 
being the mother of said minor heirs, had an interest in the per- 
sonal property thereby insured, and the said minor heirs being the 
owners of the real estate and dwelling-house therein insured, and 
that the building insured belonged to the said minor heirs of John 
Monaghan, deceased, and that said Kate Monaghan had no interest 
therein save, possibly, a dower interest or right of possession during 
their minority, and that she owned the personal property insured, 
and no other person had any interest in said property. It then 
states how it was occupied at the time of the fire, when it occurred, 
the amount of the loss on the dwelling, and that the fire did not 
originate by any act, design, or procurement on his part, or in con- 
sequence of any fraud or evil practice done or suffered by any of said 
minor children or Kate Monaghan. On the seventeenth day of 
March, 1881, Kate Monaghan assigned to her children, Sarah, 
Willie, and Jennie, all of her right, title, and interest in and to all 
claims against defendant, by reason of the issuing of the policy, and 
all her rights thereunder. The loss not having been paid within the 
60 days after the guardian furnished proofs of loss, he commenced 
this action to recover the amount insured on the dwelling. 

The defendant contends that there is no valid contract of insur- 
ance between the parties, for the reason that the minors were inca- 
pable of entering into such contract ; that contracts of insurance 
must be mutual, and if the defendant could not have enforced pay- 
ment of the premium, neither could the company be compelled to 
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perform its contract to indemnify. In the case of New Hampshire 
Mut. Fire Ins. Co. vs. Noyes, 32 N. H., 345, it was held that an 
infant who had insured his stock of goods was not liable to the 
company on his premium note, as for necessaries, when the infant 
interposed the plea of infancy ; but the contract of insurance was 
not held void. Many contracts of infants are not void, but voidable 
merely, in which case infancy is a personal privilege of the infant of 
which no one can take advantage but the infant himself while living. 
Contracts which are manifestly for the benefit of the infant are not 
void, but voidable merely. The contract of insurance is of this 
class, and although entered into between the defendant and the 
minors jointly with their mother is binding on the defendant. 
There was no fraud or concealment practiced upon the defendant 
with respect to the infancy of the parties it was contracting with ; 
the policy describes them as minors. This defense is not open to 
the company. 

The circuit judge viewed the contract as one entered into be- 
tween Kate Monaghan and the defendant for the benefit of herself 
and children. He instructed the jury that the three children were 
minors, and of such tender years that they were incapable of enter- 
ing into the’ contract ; that the contract was between her and the 
insurance company, for the benefit of the children, with reference to 
the property named in the policy, and should be construed as a 
promise on the part of the insurance company to pay to the bene- 
ficiaries as named in the policy, as their interests might afterwards 
appear in case of loss, such sums as they might be entitled to, not 
exceeding the amount insured. We can see no reason for giving to 
the policy a different meaning than that which is plainly expressed 
in the instrument. The application for the insurance was made by 
Kate Monaghan, the mother of the children, for herself and for 
them. She was their natural guardian, and at this time there was 
no guardian appointed over their estate. From her relationship to 
the children a sufficient authority may be presumed to qualify her to 
make the application and to pay the consideration to the company 
for their promise to indemnify. The general rule undoubtedly is 
that a plaintiff in an action on a simple contract must be the person 
from whom the consideration of the contract actually moves, and 
that a stranger to the consideration cannot sue on the contract. 
Mellen vs. Whipple, 1 Gray, 321. But whenever there is a privity 
of ecntract between the plaintiff and the defendant, as when the 
promise is made directly to the plaintiff, although the consideration 
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for the promise proceeds from a stranger, the defendant is liable to 
the plaintiff in an action upon the contract because of such privity. 

In this case there was such privity of contract. The promise was 
made by the company directly to Kate Monaghan and the plaintiffs 
jointly, and no reasons exist why the promisees may not maintain an 
action upon the policy. The circuit judge rightly held that the 
plaintiffs could maintain the action, and it is immaterial that he 
assigned an erroneous reason therefor. The defendant was in no 
wise prejudiced thereby. 

A juror was called and sworn touching his competency, and upon 
examination by counsel for plaintiff stated that he had a conversa- 
tion that day with the agent of defendant, who told him there was a 
case, he thought, of incendiarism, and’ that they were talking about 
another case previous to that, which happened in East Saginaw, that 
he was a little concerned about, and ke told the agent he thought 
he had not done right about that; that he noticed counsel for 
plaintiff pass him, and the agent quit talking until he had passed up- 
stairs, and then immediately commenced talking about the case after 
he had passed. Whereupon the counsel for plaintiff challenged the 
juror for cause, and, against the objection of the defendant’s counsel, 
the court excused him from sitting. We think the court was acting 
entirely within the limits of its discretion in sustaining the chal- 
lenge. Atlas Mining Co. vs. Johnson, 23 Mich., 36; People vs. 
Carrier, 46 Mich., 444 ; S.C. 9 N. W. Rep., 487. 

Another juror being examined on oath as to his competency, was 
asked by defendant’s counsel : “Suppose, in this case, after the evi- 
dence is all introduced, you should believe that it was evenly 
balanced, so that there was as much for the plaintiff as for the 
defendant, which way would you be inclined to lean,—against or in 
favor of the company?” This was objected to by the plaintiff's 
counsel, for the reason that he would probably be guided by the 
court. Whereupon the court said: “Of course, the party that has 
affirmation of an issue must produce a preponderance of evidence, 
and if the evidence was evenly balanced they would be obliged to 
find against the party that had the affirmative of the issue. I do not 
think that the question is proper. Ido not permit the juror to an- 
swer it.” The same question was put to another juror, and the 
court told the juror that he need not answer it. These questions 
were put to the jurors by counsel for defendant for the purpose of 
determining what peremptory challenges he would avail himself of. 
The question was well calculated to call from the juror the bias of 
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his mind towards the party, and to detect whether he entertained 
any prejudice respecting him. 

Wherever there is an existing bias or prejudice it should dis- 
qualify, for prejudice is a state of mind which, in the eye of the law, 
has no degrees. People vs. Reyes, 5 Cal., 347. It is the evident 
intent of the law to secure a jury that shall come to the considera- 
tion of the case unaffected by any previous judgment, opinion, or 
bias with respect either to the parties dr subject-matter in contro- 
versy, and it is important to the rights of parties that they may be 
permitted inquiries which may be the means of discovering facts 
which will justify the exclusion of a juror. The success of a chal- 
enge depends upon eliciting such information from the juror him- 
elf, as well as from. other sources, as to his state or condition of 
mind, as will enable a judgment to be formed by the court as to his 
competency. For this purpose the law subjects the juror to an 
examination on oath, when questions are put to test his competency. 
If the juror had been permitted to answer the question, and he had 
replied that he would, in the case put, lean in favor of the plaintiff 
or against the defendant, can it be doubted that he could have been 
challenged for cause? He would have shown himself to have been 
disqualified, and no statement from him that he could render an im- 
partial verdict would have removed the disqualification. ‘Nor can 
it be said that instructions from the court would correct the bias of 
jurors who swear that they incline in favor of one of the litigants.” 
Chicago & A. R. Co. vs. Adler, 56 Ill, 344. A party has a right to a 
certain number of peremptory challenges, and in order to exercise 
this right understandingly it is proper for him to ascertain as nearly 
as practicable the disposition of the juror towards him, and towards 
the subject-matter in controversy ; and any inquiry within reasona- 
ble limits which tends to bring to light any bias or prejudice enter- 
tained by a juror is proper. The questions propounded were 
proper, and the court erred in not permitting the juror to answer. 
Chicago & A. R. Co. vs Buttolf, 66 Tll., 347. 

It is assigned as error that the court, against defendant’s objec- 
tions, admitted evidence to show the house was on land deeded 
to the plaintiffs, for the reason that their title to the property is 
averred to be by will, and proof of title by deed does not tend to 
support the declaration. There are two counts in the declaration. 
The first does not aver the source of title of the plaintiffs, but al- 
leges that they were the absolute owners of the premises destroyed ; 
and the second count alleges that they are the absolute owners, and 
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that they derived their title through the last will of their father. 
We do not think the objection well taken. The deed was admissible 
under the first count. Had both counts alleged the derivation of 
their title by will, it would not have been error to admit proof of 
title by deed. The fact of ownership was the material question. 
Any competent evidence to prove their ownership was admissible ; 
and if the declaration set out their source of title with unnecessary 
particularity, it was amendable on the trial, or even after verdict. 

The same remarks apply to the objection that the application 
stated that the title of the insured was by will, when the proof was 
that it was by deed. 

The court committed no error in not permitting the witness Wrege 
to be asked what Mrs. Monaglian’s mother said to one of the plaint- 
iffs in the barn, while the witness was searching for articles concealed 
therein. The witness had been permitted to state what the plaintiff 
said on that occasion, and the record does not disclose how it could 
be maternal to show what Mrs. Monaghan’s mother said. Mrs. 
Monaghan had sworn in her affidavit to the destruction of the sew- 
ing machine by the fire, and defendant proved by a witness, who was 
a neighbor of Mrs. Monaghan, that she was at the fire and saw the 
sewing machine standing on the ground near where the fire was 
burning, and the next morning Mrs. Monayhan’s hired man brought 
the sewing machine to witness’ house and left if there, and she was 
asked : ‘“ What did he say when he brought it there?” Counsel 
for plaintiffs objected to it as incompetent, irrelevant, and immate- 
rial. The record proceeds : “ By the Court. It would not be proper 
if she were on trial for arson. Defendant's counsel. She is not on 
trial for arson. The Court. The course of testimony is the same. 
Defendant's counsel. I propose to show what the hired man said 
when he brought the sewing machine to the house.” The court re- 
fused to allow the question to be put or answered. 

To the remarks of the court, above stated, and to the ruling of 
the court, defendant duly excepted. The examination of the wit- 
ness then proceeded, and the following occurred: “ Question. After 
the machine came to your house, did you see Mrs. Monaghan? An- 
swer. I don't remember seeing her. (J. Let me see if I can re- 
fresh your recollection. Did you have any conversation with her 
after the fire, in which she told you not to say anything about the 
machine being at your mother’s? A. No, sir. @. Did you have 
any such conversation with anyone? (Objected to as incompetent 
and immaterial by plaintiff's counsel.) By the Court. The plea 
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charges her with the burning, as I understand it. The proof is the 
same as if an information was filed against her for burning it down. 
In that case the statements made by any other persons are not evi- 
dence. Defendant's counsel. If they were her agents? The Court. 
That must first be shown. Defendant's counsel. I think we have 
showu it. By the Court. The Court holds that there is not sufficient 
testimony to show that the hired man was the agent of Kate Mona- 
ghan at the time of the fire, therefore the statements are immaterial. 
To which ruling, and to the remarks of the court, defendant, by its 
counsel, did then and there accept. 

At this stage of the case the defendant had introduced evidence 
tending to prove that the fire was first reported to defendant’s agent 
by the hired man; that Mrs. Monaghan told the agent that the 
hired man first discovered the fire ; that of the contents of the 
house all that was saved was a cooking stove, clock, some chairs, 
and a trunk with some clothing in it; that a sewing machine that 
cost $85 was burned, and all the other articles insured, with the above 
exceptions ; that afterwards she and the hired man made affidavits 
that all that was saved from the fire was one cook-stove, one sitting- 
room stove, six wood-seat chairs, one clock, one lantern, and a few 
articles of children’s clothing worth not to exceed one dollar, and 
that articles were destroyed which cost $860.75, including the sew- 
ing machine, carpets, etc. Defendant hid also given evidence 
tending to prove that after Mrs. Monaghan and the hired man had 
sworn to the affidavits, that Mr. Kinney made an appointment with 
her to meet her again later in the day, and that he, with one Wrege, 
a deputy sheriff, then went to the premises for the purpose of 
searching for articles claimed to have been lost ; that Mr. Kinney 
and Wrege found concealed in a barrel of oats a carpet, under the 
straw in the bay of the barn they found a bureau with the drawers 
locked full of linen and clothing ; in a barrel covered up with straw 
they found a feather bed, and in a box under the straw they found 
a quantity of Mrs. Monaghan’s clothing, and other articles ; that 
they also found, covered up with straw, a table, bedstead, and other 
articles ; that in an outdoor cellar they found a part of the doors 
and windows of the house ; that they had no appearance of having 
been burned ; and a large number of other articles ; that they made 
a list of all the articles found. 

The witness should have been permitted to state what the hired 
man said when he left the machine. It accompanied and was part 
of the act of the man in leaving the machine, and was relevant upon 
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the question of false swearing by the hired man. The other ques- 
tion, as to her having had a conversation with anyone, was prelim- 
inary in character, but, without some proposition showing the 
materiality of the proposed proof, was rightly excluded. 

We do not think the remarks of the court relative to the course of 
the proof being the same as if Mrs. Monaghan was on trial for ar- 
son, are subject to the exception taken by defendant. The court 
evidently did not refer to the amount of proof required to sustain 
the plea, but that it was substantially the same line of proof re- 
quired as if she was being tried on the charge of arson. If an in- 
ference could be drawn from the language used that might, perhaps, 
have led the jury to infer that the defendant was required to have 
produced the same conclusive évidence of guilt that would be es- 
sential if Mrs. Monaghan had been on trial for arson, the exception 
would have been well taken. Farmers’ Mutual Life Ins. Co. vs. 
Gargett, 42 Mich. 292; S. C., 3N. Y. Rep., 954. But this is not 
the import of the language used, and no.inference can be drawn 
from it that the defendant was required to produce evidence of her 
guilt which should convince the jury beyond a reasonable doubt. 

Defendant also gave evidence tending to prove that Mrs. Mona- 
ghan caused the most of the furniture and other articles in the 
house to be removed therefrom and concealed in the barn and else- 
where, before the fire; that part of the doors and windows belonging 
to the house were taken off the house and concealed before the 
fire ; and gave evidence tending to prove that the affidavits Mrs. 
Monaghan and hired man made were false, known to be so by them, 
and that they were made to defraud the defendant ; and that the 
house was purposely burned by Mrs. Monaghan and the hired man, 
Rory, to defraud the defendant. Defendant further gave evidence 
tending to prove that after its agents had found the property con- 
cealed, as before stated; Mr. Kinney told Mrs. Monaghan of what 
they had found; charged her with burning the house ; that she ad- 
mitted it ; that she was then told the company would not pay her 
anything, and asked to sign a release, which she did (said release 
was received in evidence), and she was told to bring her policy to 
the office and surrender it ; that subsequently she and the hired 
man came to the defendant’s office in East Saginaw and delivered 
the policy to Mr. Kinney. Defendant further gave evidence tending 
to prove that Mrs. Monaghan told Kinney that she was guardian 
for the children. 

It was conceded by plaintiff's counsel that the sewing machine 
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the hired man took to Mrs. Hemmeter’s after the fire, was the same 
sewing machine named in the affidavit of Mrs. Monaghan. 

The plaintiff introduced evidence tending to rebut the case made 
by the defendant. After the evidence was closed, the counsel for 
defendant asked the court to submit to the jury several questions of 
fact. The court selected five questions from the number submitted, 
and refused to submit the remainder. Those which were submitted, 
and the answers thereto as found by the jury, were as follows: 
“ First interrogatory. Did the plaintiffs, or any of them, in person 
apply for and obtain the insurance policy in evidence? Answer. 
No. Second int. At the time the policy in evidence was issued were 
each of the plaintiffs under the age of 21 years? A. Yes. Third 
int. What was the age, at the time the policy was issued, of Willie, 
of Sarah, of Jennie? A. Sarah, 4; Willie, 7; Jennie, 9. Fourth 
int. When Kate Monaghan, now Mrs. McNamara, applied for the 
insurance, did she tell Mr. Moffit that she and the children named in 
the policy owned the property insured? A. Yes. Tenth int. Did 
Kate Monaghan, now Mrs. McNamara, purposely cause or procure 
the house to be burned for the purpose of defrauding the defendant ? 
A, No.” All the other questions the court held to be immaterial. 

The following are among the questions rejected: “(14.) Did 
Kate Monaghan, now Mrs. McNamara, for the purpose of getting 
paid for the property she knew had not been burned, falsely repre- 
sented to the agent of defendant, Mr. Kinney, that such property 
was destroyed by the fire which destroyed the house? (15.) Did 
Kate Monaghan, now Mrs. McNamara, swear to the truth of the 
facts stated in the paper in evidence, purporting to be her affidavit, 
sworn to before D. G. Peck, on the secon1 day of October, 1880? 
(16.) Did not Kate Monaghan, now Mrs. McNamara, know, at the 
time she made the affidavit, that what she swore to therein concerning 
the loss of the articles named therein was false? (17.) Did not 
Kate Monaghan, now Mrs. McNamara, know that she was swearing 
falsely in stating that the household furniture and other articles 
named in her affidavit had been burned? (18.) Did she not know 
she was swearing falsely in stating that the policy was burned? (19.) 
Did not Kate Monaghan make the affidavit for the purpose of cheat- 
ing and defrauding the defendant ?” 

These questions were material and proper if the plaintiffs are af- 
fected by the wrongful acts of Mrs. Monaghan after the fire. And 
this depends again upon the question whether the contract is divisi- 
ble. When the insurance was obtained nothing was said as to the 
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precise nature of the interest, whether separate or joint, in the 
property insured. Nor was it necessary. The policy was good for 
all, whether their interest were joint or several. Castner vs. Farm- 
ers’ Mut. Fire Ins. Co., 46 Mich.,18 ; S. C., 8 N. W. Rep., 554. But 
in the case the premium was not apportioned, but was paid as a 
whole as a consideration of the whole insurance upon the property. 
We can see good reasons in this case for holding the contract of in- 
surance to be joint and not several, which might, and probably did, 
influence the defendant in entering into it. Mrs. Monaghan was the 
only adult party among the insured, and the one upon whom the de- 
fendant would rely to make the proofs of loss in case of fire ; and 
the only one it could hold to perform the conditions of the policy. 
We are clearly of opinion that no action could be brought by any of 
the insured, less than the whole, to recover a loss under this policy, 
unless in case where the interests of one had been assigned to the 
other joint contractors. And if the right of action has become 
barred as to one of the joint contractors, it has to all of them. It 
follows that the plaintiffs, by obtaining an assignment of Mrs. Mona- 
ghan’s claim and interest in the policy, can stand in no better posi- 
tion than they would be in, had the action been brought in the 
names of all the joint contractors ; and whatever would be a defense 
were she one of the plaintiffs, is equally available when suit is 
brought by her assignees. Any attempt on her part to defraud the 
company by not complying with the conditions of the policy, or 
any false swearing or concealment or fraud in reference to the 
proofs of loss, would defeat a recovery. 

The questions above mentioned were material and proper under 
the view we have taken of this case. The circuit judge instructed 
the jury that the contract of insurance was divisible, und if they 
found that the plaintiffs were the sole, unconditional owners of the 40 
acres upon which the house stood, the promise of the company was 
to indemnify them for their several interests in it ; and if Mrs. Mon- 
aghan did not set fire to the building, or cause it to be done, but, 
after this liability became to a certain extent fixed upon the com- 
pany by the burning of the building, she conceived the idea that 
she could obtain more for the furniure, which was her property, 
that was insured, by claiming that the articles saved were in fact 
burned, that act on her part alone, or anything she may have done 
in regard to the furniture, would not affect the right of the children 
to receive the amount due them on account of the loss by fire to 
the building. This was erroneous, and the error consists in holding 
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that the contract was divisible, and the rights of the parties insured 
became divided by the fire, although it may have been caused by the 
act of Mrs. Monaghan. Besides, it was inconsistent with a previous 
portion of his instructions, wherein he charged the jury that the 
contract of insurance was subject to certain conditions, and that it 
was necessary for the parties to observe and keep all those condi- 
tions while the risk was running, and that it was incumbent on 
Mrs. Monaghan to have seen upon her part that they were kept 
and performed ; and therefore it was very material in this case 
whether she, after obtaining the insurance, set fire to the building or 
procured it to be burned with intent to defraud the insurance 
company, and that, if she did, the plaintiffs could not recover. 
Why was she bound to see that all the conditions of the contract 
were kept before the loss, and not afterwards? Why, if she at- 
tempted a fraud upon the company by setting fire or causing the 
building insured to be set on fire, could the plaintiffs not recover, 
and yet could recover if she attempted to defraud the company by 
violating the stipulations of the contract, which provides that “ any 
neglect to comply with these provisions, or any misrepresentation 
or concealment or fraud, or false swearing in any statement or afti- 
davit in relation to loss or damage, shall forfeit all claim upon the 
company by virtue of this policy, and shall be a full bar to all reme- 
dies upon the same?” We can see no reason for the distinction. 
The attempt to defraud the company by any one of the insured, by 
the making of false affidavits in relation to loss, is a complete bar to 
a recovery upon the policy. Johnson vs. Continental Ins. Co., 39 
Mich, 35; Moore vs. Virginia F. & M. Ins. Co., 28 Grat., 508. 

The court, when instructing the jury with reference to the testi- 
mony introduced by the defendant in support of the defense that 
Mrs. Monaghan caused the building to be burned, said : “ In deter- 
mining whether she caused it to be set on fire or not, I desire to 
remark to the jury that the charge, of course, is a very serious one. 
It charges her with a crime. It is a crime, under our statute, even 
if the buildings were her own ; and the presumption of the law is 
that all persons are innocent of crime, until it is established by com- 
petent proof. The presumption of innocence attends Mrs. Monaghan 
in this case the same as it would in a criminal case,—the same as if 
she were on trial for an offense. In a civil suit, however, where it is 
a question of dollars and cents, it is not necessary that the defend- 
ant, who makes this charge, should prove the case beyond a reason- 
able doubt. That is not necessary. That is necessary in a criminal 
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case, but in a civil suit it is not necessary. The burden of the 
proof, however, is upon the defendant who makes the charge, and it 
is necessary that there should be a preponderance of proof to estab- 
lish the truth of the charge satisfactorily to your minds. The charge 
is a serious one. You ought to scrutinize the evidence in support of 
it closely—more so than if it were a mere trifling charge. Perhaps 
you ought to be well satisfied of the truth of it, and you ought also 
to bear in mind that the charge is made as adefense to a claim 
against the defendant, and that the burden of proof is on them.” 

The defendant took exception to this portion of the charge, and 
has assigned error thereon. The rule of law that the presumption 
of innocence attended Mrs. Monaghan in this case the same as if she 
had been on trial for the criminal offense of arson, and that it was 
not necessary to establish the charge against her, in the minds of 
the jury, beyond a reasonable doubt, is correctly laid down in the 
instruction given. The defendant must establish by a preponder- 
ance of proof that the facts exist which would constitute the crime 
of arson ; and there is no preponderance unless the testimony ad- 
duced is sufficient to overcome the presumption of innocence as 
well as to establish the guilt of Mrs. Monaghan. But whenever suf- 
ficient evidence is produced to satisfy the jury that she burned or 
caused the house to be burned, with the intent to defraud the de- 
fendant, such evidence is sufficient to overcome the presumption of 
innocence, and no further proof is required. We think the jury may 
have been led to believe that something more was required in order 
to convince them of the existence of the facts sought to be proved 
by defendant than a mere preponderance of proof. What would be 
the material inference drawn by the jury when told that it is only 
necessary that there should be a preponderance of proof to establish 
the truth of the charge satisfactorily to their mind? And when it is 
added that the charge is a serious one, and perhaps they ought to 
be weil satisfied of the truth of it, would they not naturally infer 
that their minds should be free from doubt? Is there no difference 
in being satisfied and being well satisfied of the truth of an asser- 
tion? It was to such distinctions as this that this court alluded 
when it stated, in Elliott vs. Van Buren, 33 Mich. 52, that “ there is 
no rule of law which adopts any sliding scale of belief in civil con- 
troversies.” 

The judgment of the circuit court is reversed, and a new trial 
ordered. 

The other justices concurred. 
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SUPREME COURT COMMISSION OF OHIO. 


Frror to the District Court of Fayetle County. 


FIRST NATIONAL BANK 
Us. 
CONTINENTAL LIFE INS. CO.* 


Although the charter of a life insurance company, provided that its “ capital 
stock and funds shall be invested either in loans upon bonds and mortgages 
upon real estate of double the value of the debt secured, or in loans upon 
or purchase of United States stocks and bonds, bank stocks, or stocks and 
bonds issued by any of the States of this Union, or by municipal or other 
corporation~,”? a mortgage to such company, upon land in Ohio, made, ac- 
knowledged, attested, delivered and recorded, as required by the statutes 
of Ohio, securing a promissory note, given in consideration of a loan of its 
funds made by the company, is valid ; and, after condition broken, may be 
enforced at the suit of the company. 

Section two of the act entitled ‘‘ An act amendatory of and supplementary to 
an act entitled ‘An act to regulate insurance business in the State of 
Ohio,’ passed April 24, 1873 (70 Ohio L., 153), as amended February 20, 
1874 ”’ (71 Ohio L., 12), did not prohibit such a loan by such a company. 

The fact that the company restricted its loans to its policy-holders, and that 
the mortgagor contracted for a policy in order to obtain the loan, did not 
affect the validity of either note or mortgage. 

The charter being silent as to the rate of interest to be charged by the com- 
pany on its loans, a stipulation for arate higher than the maximum fixed 
by the usury laws of this State, did not invalidate the note. The principal 
and interest thereon, at the legal rate, may be collected. 

Bank of Chillicothe vs. Swayne, 8 Ohio, 280, and like cases distinguished. 


The Continental Life Insurance Company of Hartford, Connecti- 
cut, incorporated under a special charter by the legislature of that 
State, and holding a certificate of authority from the Ohio superin- 
tendant of insurance, was doing business in Ohio in 1874. The 
charter named the company, and in the first section provided, “and 


* Decision rendered April 22, 1884. To appear in 41, Ohio R. 
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by that name shall be, and hereby are empowered to purchase, have, 
hold, possess, and enjoy, to themselves and their successors, lands, 
tenements, hereditaments, goods, chattels, and effects of every kind, 
and the same to grant, alien, sell, invest, and dispose of, to sue and 
be sued, plead and be impleaded in all courts of justice, to have and 
use a common seal,” etc. Section twelve of the charter provided 
thus : “The capital stock and other funds of said corporation shall 
be invested, either in loans upon bonds and mortgages upon real 
estate of double the value of the debt secured thereon, or in loans 
upon or purchase of United States stocks and bonds, bank stock or 
stocks and bonds issued by any of the States of this Union, or by 
municipal or other corporations, and the same may be called in and 
re-invested under the provisions of this act.” A rule of the company 
provided that loans from their capital and funds should be made to 
policy-holders only. 

Samuel C. Roberts, of Fayette County, Ohio, desiring a loan, ap- 
plied for and obtained a policy of insurance in said company on his 
own life to the amount of $10,000, paying the usual premium there- 
for. He then borrowed from the company $10,000, for which he 
gave his promissory note dated January 1, 1875, for $10,000, payable 
to the order of said company at its office in Hartford, Connecticut, 
five years after date, with interest thereon at eight per cent per an- 
num, payable semi-annually. To secure this note he duly executed 
and delivered to the company a mortgage upon his real estate in 
Fayette County, Ohio, conditioned in the usual form. This was duly 
entered for record on the seventh day of January, 1875, at three 
o'clock Pp. m., and duly recorded. At the time of the delivery of said 
note and mortgage, he also made and delivered ten other promissory 
notes for $100 dollars each, payable at intervals of six months ; each 
one hundred dollar note falling due at the same time with an install- 
ment of interest on the $10,000 note. These notes were, however, 
made payable to the order of the person who acted as agent of the 
insurance company. They were nominally given as said person’s 
commission for procuring the loan for Roberts, but were actually 
intended to enable the company to realize ten per cent on the loan. 

In November, A. D., 1876, said Roberts borrowed $19,794.18 from 
the First National Bank of Washington C. H., Ohio, and gave to the 
bank his three notes, each for one third of that sum, secured by a 
mortgage upon the land covered by the mortgage to the insurance 
company. The mortgage to the bank was duly entered for record 
on November 29, 1876. 
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At November term, 1879, of Fayette Common Pleas, in a proper 
action for foreclosure, said court, having confirmed a sale of the 
mortgaged premises, made a decree, holding that the mortgage to 
the insurance company was a lien prior to that of the bank, and 
ordering that the principal, and the legal interest due thereon, 
should be paid before any payment should be made to the bank. 
By proper pleadings the facts as hereinafter stated were in issue. 
The bank contended :— 


That the mortgage and note were void : 


1. Because the charter authorized only loans upon bond and mort- 
gage ; 

2. Because illegal interest was stipulated for ; 

3. Because the Ohio Statute (71 O. L., p. 12), provided that “No 
company or corporation organized under the laws of any other 
State, or of the United States, or of any foreign government, doing 
a banking, or any other kind of business, in connection with insur- 
ance shall do business in this State.” 

Upon appeal the district court made substantially the same decree 
as the common pleas had rendered. A motion for a new trial was 
overruled ; a bill of exceptions containing all the evidence was made 
part of the record, and a petition in error filed in this court by the 
bank. 


M. J. Wits /or plaintiff in error. 


Sayter & Sayter and Maynarp & Haptey for defendant in error. 


The company had corporate capacity to make the loan in Ohio. 

The authority of the company as given to it by its charter to loan 
money is general so far as the question of territory in which it may 
make loans. Bank of Augusta vs. Earl, 13 Peters, 587, 590. 

Every corporation necessarily carries its charter wherever it 
goes, for that is the law of its existence. It may be restricted in the 
use of some of its powers while doing business away from its corpor- 
ate home, but every person who deals with it everywhere is bound 
to take notice of the provisions which have been made in its charter 
for the management and control of its affairs, both in life and after 
dissolution. Relfe vs. Rundle, 103 U. S., 226. Silver Lake Bank 
vs. Nutt, 4 John Ch., 370. Bard vs. Poole, 2 Kernan (12 N. Y.), 495. 
Christian Union vs. Yount, 101 U. S., 352. Mutual Life Insurance 
Company vs. Wilcox, United States Circuit Court of Illinois, 
Northern District, 8 Insurance Law Journat, 815. 
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The mere fact that a note was taken instead of a bond is of no 
moment in the case. 

The power given by the charter is to loan money on real estate 
security. Whether it be by a note and mortgage, or by a bond and 
mortgage, or by a mortgage alone, is of no material difference. The 
intention of the charter is without doubt to require the company to 
make its investments in mortgages. If the intention is complied 
with, it is all that is necessary. 

Northwestern Mutual Life Ins. Co. vs. Gridley, 100 U.S., 615 ; 
Germantown Farmers’ Mutual Ins. Uo. vs. Dhein, 43 Wis., 421 ; 
Seymour vs. Continental Life Insurance Company, 44 Conn., 300. 

The mere fact of contracting for interest, at eight per cent, pay- 
able semi-annually, does not constitute discounting or banking. 
Cook vs. Courtwright, 10 Weekly Law Bulletin, 323; Ohio Life Ins. 
& Trust Co. vs. Debolt, 16 Howard, 416; Corwin vs. Urbana and 
Champaign Mutual Ins. Co., 14 Ohio, 12. 

The loan was not in violation of the statutes and therefore void. 
“A life policy issued by a foreign company, is not rendered void by 
the neglect of the company to comply with the act of April 16th, 
1876, providing for the incorporation and regulation of insurance 
companies.” Lamb vs. Bowser, 7 Bissell, 372; Clay Fire and M. 
Ins. Co. vs. Huron S. & L. Co., 31 Mich., 346 ; Hartford Live Stock 
Ins. Co. vs. Mathews, 102 Mass., 221; Ehrman vs. Teutonia Ins. Co., 
U. S. Dist. Court, E. D. Ark, 9 Ins. Law Journat, 393; American Ins. 
Co. vs. Wellman, 9 Ins. Law Journat, 422. 

The fact that the agency of a foreign insurance company fails to 
take out a license according to law, will not prevent the company 
from maintaining or defending suits. Columbus Insurance Company 
vs. Walsh, 18 Mo., 229. 

Now we submit that if a contract made by an insurance company 
not having authority to do business in the State, is valid as against 
the company, it must be binding as against the other contracting 
parties, otherwise there would be no mutuality in the contract. 
And the same principle applies, of course, to a contract of loaning 
money as to a contract of insurance. 

But an examination of these statutes will show that they are in no 
case applicable to life insurance companies. Pickaway County Bank 
vs. Prather, et al., 14 Ohio St., 504. 

The contract provides for interest at eight per cent, payable semi- 
annually. At the time the contract was entered into, notes for two 
per cent, payable at the same time the interest was payable, were 
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executed by Roberts to Orr as compensation for his services, and 
some of which were afterwards indorsed by Orr over to the com- 
pany in payment of his indebtedness to the company ; and, further, 
Roberts made an application to the company for a policy of insur- 
ance on his life, which was issued to him at the regular rates of 
premium. 

Do these facts constitute usury? This question would, theoretic- 
ally, be interesting, but we are sorry to say that the fund which 
is invested is not large enough to more than cover the claim of the 
insurance company, with interest at six per cent, and, therefore, we 
do not complain of the decree of the court below, which reduced the 
interest to six per centum per annum. 

We maintain, however, that there is no usury. 

A contract for interest at eight per cent per annum, payable semi- 
annually, is not usurious. Cook vs. Courtwright, 10 Weekly Law 
Bulletin, 323. 

Where an agent, without the knowledge of his principal, takes a 
compensation to himself beyond the legal rate of interest, the trans- 
action does not make the loan usurious. Ballenger vs. Bourland et 
al., 87 IL, 513; Brigham vs. Myers, 51 Iowa, 397; Condit vs. Baldwin, 
21 N. Y., 219; Bell vs. Day, 32 N. Y., 165; Thruston vs. Cornell, 38 
N. Y., 281; Beadle vs. Munson, 30 Conn., 175; Nourse vs. Prime, 7 
John. (Ch.), 69; Hetfield vs. Newton, 3 Sanford (Ch.), 564; Tyler on 
Usury, 156. 

The policy of insurance taken by Roberts at the regular rates of 
premium did not render the loan usurious. Utica Insurance Com- 
pany vs. Cadwell, 3 Wend., 296. 

If usurious, the effect of usury is to reduce the interest to six per 
cent, and the mortgage security stands good for the amount loaned 
with six per cent interest. 

The charter of the Continental Life Insurance Company contains 
no limitation or prohibition in regard to the rate of interest that 
may be contracted for, and, therefore, it may contract for any 
amount, subject only to the limitation of the interest laws of the 
place of contract. Corwin vs. Urbana and Champaign Mutual In- 
surance Company, 14 Ohio, 6; Penn Mutual Life Ins. Company vs. 
Carpenter, 10 Weekly Law Bulletin, 356. 

The loan and securities are valid to the amount of the principal, 
with legal interest. Farmers and Traders’ Bank vs. Harrison et al., 
57 Mo., 503; Farmers’ Nat. B’k vs. Deanny, 91 U. S., 35; Little- 
worth vs. Davis, 50 Miss., 403 ; Vansands vs. Middlesex Co. Bank, 26 
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Cont., 145; Rock River Bank vs. Sherwood, 10 Wis., 231 ; Quin- 
sigamond Bank vs. Hobbs, 11 Gray, 251 ; Phil. and Sunberry R. R. 
Co. vs. Lewis, 33 Penn. St., 33, 38 ; Farmers’ Bank vs. Burchard, 33 
Vt., 346. 

The mortgage is valid, even though the note be void. McLaen vs. 
Lafayette Bank et al., 3 McLean, 587. 

If a corporation exceeds its corporate powers in any transaction 
the question of ultra vires can only be raised by the sovereign 
power. Fleckner vs. U.S. Bank, 8 Wheaton, 338; Township of Pine 
Grove vs. Tollcott, 19 Wallace, 679; DeWolf vs. Johnson, 10 
Wheaton, 367 ; National Bank vs. Matthews, 98 U. S., 621, and cases 
cited on page 628; Gold Mining Co. vs. National Bank, 96 U. S., 
640 ; Silver Lake Bank vs. North, 4 John. Ch., 370 ; Whitney Arms 
Co. vs. Barlow, 63 N. Y., 69 ; Chester Glass Co. vs. Dewey, 16 Mass., 
101 ; North-western Mutual Life Insurance Co. vs. Wilcox, 8 Ins, 
Law J., 816. 


Graneer, C. J. 

The first section of its charter granted to the insurance company 
power to possess and invest in effects of any kind, and to sue and be 
sued in all courts of justice. This grant of power clothed the com- 
pany with capacity to make the loan and take the mortgage and 
note from Roberts. Did section twelve take away this capacity? 
The object of that section is plain. The safety of policy-holders 
required safe investments by the company. This section was in- 
tended primarily for the protection of policy-holders and stock- 
holders. No word in it directly concerned either governmental 
policy, or community, on third parties ; but, as a whole, it prevented 
the company from doing a banking business. Weill-settled rules 
require that the courts shall construe its provisions so as to promote 
the legislative intent, if this can reasonably be done. The plaintiff 
in error insists that because the officers of the company did not lit- 
erally obey the legislative direction, and take a bond instead of a 
note, therefore the company cannot enforce any lien under the 
mortgage. This construction would so use a section intended to 
secure policy-holders and stockholders from loss, by reason of bad 
investments made by the officers of the company, as to make sure a 
loss of the entire principal invested, because of an error in the form 
of the evidence of investments taken by those officers. Counsel 
support this claim by Ohio cases from Bank of Chillicothe vs. Swayne, 
8 Ohio, 280, to Kilbreth vs. Bates, 38 O.S.. 187. Ohio policy as to 
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banks and their powers and privileges is clearly stated and enforced 
in these cases. Peculiar dangers to the community were supposed 
to lurk in such corporations. But we can find no evidence of like 
fears touching insurance companies that make no attempt to exer- 
cise banking powers. Legislation has labored to secure policy- 
holders and stockholders from losses by the frauds and misconduct 
of company officers and agents. It seems to us that this current of 
Ohio authority furnishes no reason for not applying, to section 
twelve of this Connecticut charter, the rule of construction before 
stated—to wit: that which will give effect to the legislative intent. 

We think that, by taking the note and mortgage, the company 
substantially complied with the charter. The investment had noth- 
ing of the nature of a banking transaction. Although the note was 
not under seal, it was so worded that, prima facie, it imported a con 
sideration. Under Ohio practice and pleading, precisely the same 
form of petition, or cross-petition, enforces foreclosure, or asks for a 
personal judgment on the note, as would be used if a bond had been 
taken. 

Since Judge Hitchcock decided The Bank of Chillicothe vs. 
Swayne, a radical change has occurred in the relation of corpora- 
tions to the State and to the people. Then, and theretofore, special 
charters, granted to persons named and to such others as they asso- 
ciated with themselves, gave special powers and rights, that as a 
rule were beyond legislative control ; only in the rare cases where 
the power to amend, alter or repeal, was expressly reserved, could 
the legislature modify limit or take away power once granted. In 
those days a corporation was a monopoly. It was necessary to 
strictly construe the grants made, in order to protect the interests 
of the State, and of people generally. But now the legislature has 
far more power over corporations than over individuals. It may 
alter or repeal all acts granting corporate power passed under the 
present constitution ; it may impose new conditions of its exercise ; 
it can mould the statutes as experience or legislative caprice may 
dictate. There is no longer reason to hesitate to apply to the lan- 
guage of acts of incorporation precisely the same rules of interpreta- 
tion as are applied to like words in any contract or statute. This 
charter was granted in Connecticut. Counsel for the bank cite 
N. Y. Fire Ins. Co. vs. Ely, 5 Conn., 573. In that case the third or 
granting section, authorized “loans on bottomry, respondeniia, or 
mortgage of real estate.” The act there in question was a simple 
discount of a note. Moreover, the sixteenth section of that charter 





1884.] First National Bank vs. Continen'al Life Ins. Co. 517 


expressly prohibited such transactions by the company. But years 
afterwards, in 26 Conn., 157, in Vansands vs. Middlesex County 
Bank, the Supreme Court of Connecticut, applying a statute that 
declared “no bank shall make any loan or discount on pledge of its 
own stock ;” say “The directors of banks, whose exclusive business 
it is to make loans and discounts, and perhaps the banks of which 
they are the agents, might be amenable to the courts for a violation 
of this law, if they should disregard its prohibition, as they clearly 
would to the legislature ; but there would seem to be no sufficient 
reason why the loan or pledge should be declared void. Especially 
is it questionable whether it can be treated as invalid, in the absence 
of any provision in the act declaring that the loan or pledge shall be 
void, or imposing any punishment for its violation. _ There is, there- 
fore, much reason for the ciaim that the act is only directory.” 

‘Although the court did not in that case directly decide whether 
the words then under consideration were merely “directory,” the 
opinion plainly indicates that such a provision, as the one now 
before us, would not be so construed in Connecticut as to make void 
either mortgage or note. 

Counsel upon both sides have industriously collated the authori- 
ties. Itis apparent that the modern cases do not follow the harsh 
strictness of the earlier decisions. In different States different dis- 
tinctions are drawn ; the grounds of departure are variously stated. 
For myself, I am content to say that the maxim, “ Where the reason 
of the law” (the common law, and our rules or coustruction are com- 
mon law rules), “fails, the law fails,” is a sufficient ground. The 
corporation of to-day, in Ohio, is so different from the corporation 
of Judge Hitchcock’s day, that it would not be exaggeration to say 
that the two are wholly unlike; that is, in their relations to the 
legislative power. 

We think then, that neither under the law of Connecticut, nor 
under that of Ohio, is the note and mortgage of the insurance com- 
pany invalid because of the terms of the charter. 

Proceeding to the second objection, we find no provision in the 
charter limiting the rate of interest to be stipulated for, or received, 
by the company. The general usury law of Ohio applies alike to 
such artificial persons and to natural persons. The note is not void. 
Only legal interest can be collected upon it. It is unnecessary to 
cite cases on this point. 

The third claim is based upon section two (2) of the act entitled 
“An act amendatory of and supplementary to an act entitled ‘an act 
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to regulate insurance companies doing an insurance business in the 
State of Ohio’” (70 U. L., 153) ; as amended by the act of February 
20, 1874 (71 O. L., 12). It reads thus: 

“Section 2. No company or corporation organized under the 
laws of any other State, or of the United States, or of any foreign 
government, doing a banking, or any other kind of business, in con- 
nection with insurance, shall do business in this State.” 

A note, running for five years, drawing interest payable semi- 
annually, and secured by a mortgage on real estate; made and 
given for a loan of money made by mortgagee to mortgagor, is not 
such a note as belongs to “banking business.” Owing to circum- 
stances a banking house sometimes may make such a loan, but when 
it does so, it engages in a transaction outside of “ banking busi- 
ness.” This is too well known to require further remark. 

In making such a loan, did the company “do any other kind of 
business ” within the purview of said section ? 

It is a necessary part of insurance business to make payment of 
policies, when the money thereon becomes due. Would the care of 
that money be “doing any other kind of business?” Would the 
deposit of that money in some bank, upon certificates of deposit 
drawing interest, be such “other business?” Is the placing of that 
money in the hands of the policy-holder in his lifetime, upon his 
secured promise to pay interest thereon, “such business ?” 

Is not the care of the money required to pay policies a necessary 
part of the insurance business itself? Is not the lawful investment 
of that money, so that its interest will pay taxes and commissions, 
and strengthen the company, a part of the insurance business 
itself? 

The act containing said section two (69 O. L., 141), recognizes 
this fact. The first section authorizes the company “to carry on 
the business of insurance.” Under that simple general power th> 
legislature supposed that the company could make investments of 
its capital. The act nowhere expressly grants power to invest. 
Section 6 recognizes the power as implied granted by section one, 
and proceeds to limit it by making it “unlawful to invest” other- 
wise than said section sx provides. This section is very similar to 
section twelve of the Connecticut charter. Is not this a legislative 
construction? “To carry on insurance business” implies the power 
to make investment of the moneys required to pay policies 

Moreover, section 18, of the same act (69 O.L., p. 156), requires 
each foreign company to have at leust $100,000 of its capital in- 





1884.] First National Bank vs. Continental Life Ins. Vo. 519 


vested in bonds and mortgages on unincumbered real estate in this 
State, or in other specified securities. If the making of loans and 
the taking of mortgages be “any other kind of business in connec- 
tion with insurance,” section two seriously conflicts with section 18. 
We think this objection also unfounded. 

Under objections two and three, or under one of them, the bank 
urges that the rule of the company under which loans are made to 
policy-holders only, invalidates this note or mortgage. We re 
unable to understand why this should be so. Such a rule terds:to 
increase the legitimate business of the company, and also to secure 
the loan itself. We think the judgment of the district court giving 
prior payment to the insurance company was right. 


Judgment affirmed. 
Marty, J., did not sit in this case. 





UNITED STATES SUPREME COURT. 


No. 66.—Ocrtosrr Term, 1883. 


Jn error to the Circuit Court of the United States for the Western Dis- 
trict of Missouri. 


CONNECTICUT MUT. LIFE INS. CO., Plaintiff 


in Error, 


v8. 


GARDINER LATHROP, Apministrator or HELEN 
Pirkin, DECEASED.* 


. The rule reaffirmed, that a case should not be withdrawn from the jury 
unless the testimony be of such a conclusive character as to compel the court, 


in the exercise of a sound legal discretion, to set aside a verdict in opposi- 
tion to it. 


- Upon an issue, in a suit upon a life policy, as to the insanity of the insured 
at the time he took his own life, the opinion of a non-professional witness 
as to his mental condition, in connection with a statement of the facts and 
circumstances, within his personal knowledge, upon which that opinion is 
based, is competent evidence. 


Hartay, J. 

This is a writ of error from a judgment in favor of Helen Pitkin, 
the beneficiary in two policies issued by the Connecticut Mutual 
Life Insurance Company upon the life of her husband—one, on the 
10th day of August, 1866, for the sum of $5,000 ; and the other, on 
the 24th day of September, 1873, for the sum of $423. The insured, 
George E. Pitkin, died on the 29th day of September, 1878. After 
the case came here, the beneficiary in the policies died, and there 


was a revivor against her personal representative. 
* Decision rendered, May 5, 1884. 
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The defense was the same as to each policy. Briefly stated, it is 
this: That the policy expressly provides that in case the insured 
shall, after its execution, become so far intemperate as to impair his 
health, or induce delirium tremens, or should die-by his own hand, 
it shall be void and of no effect ; that, after its execution and deliv- 
ery, he did become so far intemperate as to impair his health, and 
induce delirium tremens ; also, that he died by his own hand, be- 
cause, with premeditation and deliberation, he shot himself through 
the heart with a bullet discharged by himself from a pistol, by 
reason whereof he died. Further, that the affirmative answer by 
plaintiff, in her application for insurance, to the question, whether 
the insured was then and had always been of temperate habits, being 
false and untrue, the contract was annulled ; because, by its terms, 
the policy was to become void if the statements and representations 
in the application—constituting the basis of the contract between 
the parties—were not in all respects true and correct. 

The plaintiff, in her reply, put in issue all the material allegations 
of the answer, except that alleging the self-destruction of her hus- 
band ; as to which she averred that, “ at the time he committed said 
act of self-destruction, and with reference thereto,” he “ was not in 
possession of his mental faculties, and was not responsible for said 
act.” 

At the close of the evidence introduced for the plaintiff, the de- 
fendant, by counsel, moved the court to instruct the jury that upon 
the pleadings and evidence the plaintiff could not recover. That 
motion was denied, and the action of the court—to which the de- 
fendant at the time excepted—is assigned for error. This instruc- 
tion, it is claimed, should have been given upon the ground that the 
evidence disclosed no symptom whatever of insanity on the part of 
the insured. But that position cannot be sustained upon any 
proper view of the testimony. There certainly was evidence tending 
to show a material, if not radical, change for the worse in the mental 
condition of the insured immediately preceding his death. In the 
judgment of several who knew him ‘intimately and had personal 
knowledge of such change, he was not himself at the time of the act 
of self-destruction. Whether his strange demeanor immediately be- 
fore his death was the result of a deliberate, conscious purpose to 
feign insanity, so as thereby the more readily to defraud the com- 
pany, was a matter peculiarly within the province of the jury to 
determine. If the refusal of the court to sustain the motion would 
have been error, had there been an entire absence of proof to sus- 
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tain the plaintiff's suit, it is sufficient to say that there was evidence 
of a substantial character tending to show that the insured was 
insane when he took his life. In Ins. Co. vs. Rodel, 95 TU. S., 238, 
where the question was made as to the duty of the court, on a mo- 
tion by the defendant for a peremptory instruction based wholly on 
plaintiffs evidence, it is said, that “if there was any evidence tend- 
ing to prove that the deceased was insane when he took the poison 
which caused his death, the judge was not bound to, and, indeed, 
could not properly, take the evidence from the jury. The weight of 
the evidence is for them, and not for the judge, to pass upon.” The 
case clearly comes within the rule announced in Phoenix Ins. Co. vs. 
Doster, 106 U. S., 32, that “where a cause fairly depends upon the 
effect or weight of testimony, it is one for the consideration and de- 
termination of the jury, under proper direction as to the principles 
of law involved. It should never be withdrawn from them unless 
the testimony be of such a conclusive character as to compel the 
court, in the excercise of a sound legal discretion, to set aside a ver- 
dict returned in opposition to it.” 

When the evidence was concluded on both sides, the defendant 
submitted requests for instructions. Some of them were given and 
some refused, but it does not appear from the record which were 
given and which refused. As the exception which was taken related 
to the refused instructions, and since it does not appear which of 
them belonged to that class, none of the series asked by defendant 
can be noticed. We may, however, remark that the charge of the 
court, to which no exception was taken, embodied all of defendant’s 
instructions that were applicable to the case and which could prop- 
erly have been given. 

This brings us to the consideration of the substantial questions 
presented by the assignments of error. They relate to the admis- 
sion, against the objections of the defendant, of certain evidence 
touching the condition of the mind of the insured at or about the 
.time he destroyed his life. 

Before the introduction of the particular testimony to which the 
objections related, there was, as we have already said, proof tending 
to show that Pitkin was not entirely sound in mind. Witnesses well 
acquainted with him remarked the unusually excited, wild expres- 
sion of his face. A domestic in his family testified that “he looked 
very wild and frightened out of his eyes ; he looked like some one 
that was crazy.” Within a few hours before his death he bade one 
witness, whose store he visited, good-bye, saying that he was “ going 
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to a country where there is no return.” To another witness, on the 
same occasion, he appeared to be “out of his head ; kind of mad, 
insane.” At this stage of the case, one Strein was introduced as a 
witness for the plaintiff. Pitkin was in his saloon about 11 o’clock 
of the day on which he took his life, and a few hours only before his 
death. So much of his examination (omitting the questions) as is 
necessary to a proper understanding of the objections made by 
plaintiff in error is here given :— 

“A. He asked for a glass of wine, and I gave it to him. He said 
he hadn’t had a drink yet that day, or since the one he had last 
night from me—that was a glass of wine. He said, ‘I may-look 
queer this morning or drunk to other people, but I aint drunk.’ He 
said, ‘Some people may think me drunk, but I am not ; I am not 
drunk in my body but Iam in my mind.’ He looked unusual to 
me. He had on his old clothes and his neck-tie was out of shape, 
his face was red, and his eyes staring at me, which made me think 
he was quite out of his usual way. His appearance and the look 
was quite different from his usual appearance prior to that time. 
He looked in his face quite red, and his eyes had quite another ex- 
pression. He had them open wide, with a look that was wild, and 
he looked around the room a while and walked up and down and 
seemed very restless. He would not stand at one place like he usu- 
ally did, but walked up and down. I spoke a few words after that, 
but I did not notice him very much, for I was very busy.” 

The witness being asked to state the impression made upon him 
by what he saw of Pitkin’s condition, the defendant objected to the 
question as incompetent. But the objection was overruled, and an 
exception was taken. The witness answered :— 

“My impression was that he seemed to be quite out of his head 
that morning. I could not say the reason. I didn’t know then any- 
thing about his disappointment ; I found that out afterwards.” 

Another witness, Mr. Ferry, an attorney-at-law, was introduced by 
the plaintiff. He saw Pitkin the morning of the day he killed him- 
self. What occurred was thus stated by him :— 

“Icame down Broadway, walking, and Mr. Pratt came down 
from his residence on Washington Street, in a street car, and got 
out on the corner of 6th and Broadway, and we went there in front 
of the office. Mr. Pitkin was standing very near the door, and as 
we passed up the stairway going to our office we both said, ‘Good 
morning ’ to him, and Mr. Pratt says, ‘ Pit., why ain’t you at church » 
Mr. Pitkin said, ‘I am not going to church, I am going to hell ;’ 
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and we immediately passed on upstairs and into the doorway, but 
as we started upstairs Pitkin stuck his head into the door and 
says, ‘Do you want to send any word to him? Mr. Pratt says, 
‘To whom? ‘To the devil ; I am going to hell,’ and he turned im- 
mediately and went out of the door.” 

Being asked how Pitkin looked during that conversation, he said 
that “he seemed very much agitated and nervous; his face was 
flushed ; the pupil of his eye dilated and bright, and there was no 
expression in it.” Against the objections of defendant he was per- 
mitted to testify that the impression left on his mind, from the con- 
duct, actions, manner, expressions, and conversation of Pitkin, was 
that “he was crazy, and didn’t know what he was doing.” 

Exception was taken to the action of the court in permitting the 
witness Aldrich to answer a certain question. He saw the deceased 
a few moments before his death, and observed that he “looked 
strange,” had “avery peculiar look,” one that he had never seen 
before. It was “a wild look.” Being asked what impression Pit- 
kin made upon him by his manner and conduct at the time, he an- 
swered—the defendant’s objection to the evidence being overruled 
—I thought he was out of his head.” 

It is contended, in behalf of plaintiff in error, that the impressions 
and opinions of these non-professional witnesses as to the mental 
condition of the insured, although accompanied by a statement of 
the grounds upon which they rested, were incompetent as evidence 
of the fact of insanity. This question was substantially presented 
in Ins. Co. vs. Rodel, ubi supra, which was an action upon a life pol- 
icy containiug a clause of forfeiture in case the insured died by his 
own hand. The issue was as to his sanity at the time of the act of 
self-destruction. Witnesses acquainted with him described his con- 
duct and appearance at or about, and shortly before his death. 
They testified as to how he looked and acted. One said that he 
“looked like he was insane ;” another, that his impression was that 
the insured “was not in his right mind.” In that case the court 
said, that “although such testimony from ordinary witnesses may 
not have great weight with experts, yet it was competent testimony, 
and expressed in an artificial way the impressions which are usually 
made by insane persons upon people of ordinary understanding.” 

The general rule undoubtedly is, that witnesses are restricted to 
proofs of facts within their personal knowledge, and may not ex- 
press their opinion or judgment as to matters which the jury or the 
court are required to determine, or which must constitute elements 
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in such determination. To this rule there is a well-established ex- 
ception in the case of witnesses having special knowledge or skill 
in the business, art, or science, the principles of which are involved 
in the issue to be tried. Thus, the opinions of medical men are ad- 
missible in evidence as to the sanity or insanity of a person at a 
particular time, because they are supposed to have become, by 
study and experience, familiar with the symptoms of mental disease, 
and therefore qualified to assist the court in reaching a correct 
conclusion. And such opinions of medical experts may be based as 
well upon facts within their personal knowledge, as upon a hypo- 
thetical case disclosed by the testimony of others. But are there no 
other exceptions to the general rule to which we have referred ? 
Counsel for the plaintiff in error contends that witnesses, who are 
not experts in medical science, may not, under any circumstances, 
express their judgment as to the sane or insane state of a person’s 
mind. This position, it must be conceded, finds support in some 
adjudged cases as well as in some elementary treatises on evidence. 
But, in our opinion, it cannot be sustained consistently with the 
weight of authority, nor without closing an important avenue of 
truth in many, if not in every case, civil and criminal, which involves 
the question of insanity. Whether an individual is insane, is not al- 
ways best solved by abstruse metaphysical speculations, expressed in 
the technical language of medical science. The common sense, and, 
we may add, the natural instincts of mankind, reject the supposition 
that only experts can approximate certainty upon such a subject 
There are matters of which all men have more or less knowledge, ac- 
cording to their mental capacity and habits of observation—matters 
about which they may and do form opinions, sufficiently satisfactory 
to constitute the basis of action. While the mere opinion of a non- 
professional witness, predicated upon facts detailed by others, is 
incompetent as evidence upon an issue of insanity, his judgment 
based upon personal knowledge of the circumstances involved in 
such an inquiry, certainly is of value ; because, the natural and or- 
dinary operations of the human intellect, and the appearance and 
conduct of insane persons, as contrasted with the appearance and 
conduct of persons of sound mind, are more or less understood and 
recognized by every one of ordinary intelligence who comes in con- 
tact with his species The extent to which such opinions should 
influence or control the judgment of the court or jury must depend 
upon the intelligence of the witness as manifested by his examina- 
tion, and upon his opportunities to ascertain all the circumstan- 
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ces that should properly affect any conclusion reached. It will also 
depend, in part, upon the degree of the mental unsoundness of the 
person whose condition is the subject of inquiry ; for, his derange- 
ment may be so total and palpable that but slight observation is 
necessary to enable persons of ordinary understanding to form a 
reasonably accurate judgment as to his sanity or insanity ; in other 
cases, the symptoms may be of such an occult character as to require 
the closest scrutiny and the highest skill to detect the existence of 
insanity. 

The truth is, the statement of a non-professional witness as to the 
sanity or insanity, at a particular time, of an individual, whose ap- 
pearance, manner, habits and conduct came under his personal ob- 
servation, is not the expression of mere opinion. In form, it is 
opinion, because it expresses an inference or conclusion based upon 
observation of the appearance, manner and motions of another per- 
son, of which a correct idea cannot well be communicated in words 
to others, without embodying, more or less, the impressions or judg- 
ment of the witness. But, in a substantial sense, and for every pur- 
pose essential to a safe conclusion, the mental condition of an 
individual, as sane or insane, is a fact, and the expressed opinion of 
one who has had adequate opportunities to observe his conduct and 
appearance is but the statement of a fact ; not, indeed, a fact estab- 
lished by direct and positive proof, because in most, if not all 
cases, it is impossible to determine, with absolute certainty, the pre- 
cise mental condition of another ; yet, being founded on actual ob- 
servation, and being consistent with common experience and the 
ordinary manifestations of the condition of the mind, it is knowledge, 
so far as the human intellect can acquire knowledge upon such sub- 
jects. Insanity “is a disease of the mind, which assumes as many 
and various forms as there are shades of difference in the human 
character.” It is, as has been well said, “a condition, which im- 
presses itself as an aggregate on the observer,” and the opinion of 
one, personally cognizant of the minute circumstances making up 
that aggregate, and which are detailed in connection with such 
opinion, is, in its essence, only fact “at short-hand.” 1 Wharton & 
Stille’s Med. Juris., § 257. This species of evidence should be ad- 
mitted, not only because of its intrinsic value, when the result of ob- 
servation by persons of intelligence, but from necessity. We say 
from necessity, because a jury or court, having had no opportunity 
for personal observation, would otherwise be deprived of the knowl- 
edge with others possess ; but, also, because, if the witness may be 
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permitted to state—as undoubtedly, he would be, where his oppor- 
tunities of observation have been adequate—“ that he has known the 
individual for many years ; has repeatedly conversed with him and 
heard others converse with him; that the witness had noticed that in 
these conversations he was incoherent and silly; that in his habits he 
was occasionally highly pleased and greatly vexed without a cause; and 
that in his conduct be was wild, irrational, extravagant and crazy— 
what would this be but to declare the judgment or opinion of the 
witness of what is incoherent or foolish in conversation, what rea- 
sonable cause of pleasure or resentment, and what the indicia of 
sound or disordered intellect? If he may not so testify, but must 
give the supposed silly and incoherent language, state the degrees 
and all the accompanying circumstances of highly excited emotion, 
and specifically set forth the freaks or acts regarded as irrational, 
and thus, without the least intimation of any opinion which he has 
formed of their character, where are such witnesses to be found ? 
Can it be supposed that those, not having a special interest in 
the subject, shall have so charged their memories with these 
matters, as distinct independent facts, as to be able to present them 
in their entirety and simplicity to the jury? Or, if such a witness 
be found, can he conceal from the jury the impression which has 
been made upon his mind ; and when this is collected, can it be 
doubted but that his judgment has been influenced by many, very 
many circumstances which he has not communicated, which he can- 
not communicate, and of which he himself is not aware?” Clary 
vs. Clary, 2 Iredell’s Law, 83. The jury, being informed as to the 
witness’ opportunities to know all the circumstances, and of the rea- 
sons upon which he rests his statement as to the ultimate general 
fact of sanity or insanity, are able to test the accuracy or soundness 
of the opinion expressed, and thus, by using the ordinary means for 
the ascertainment of truth, reach the ends of substantial justice. 
These views are sustained by a very large number of adjudications 
in the courts of this country, some of which are cited in the margin.* 


* Clary vs. Clary, 2 Iredell’s Law, 83 ; Dunham’s Appeal, 22 Conn., 193 ; 
Grant vs. Thompson, 4 ib., 203: Hardy vs. Merrill, 6 N..H., 227, substan 
tially overruling Boardman vs. Boardman, 47 N. H., 12; State vs. Pike, 49 
id., 468, and State vs. Archer, 54 N. H., 498; Hathaway’s Adm’r vs. Na- 
tional Life Ins. Co., 48 Vt., 350; Morse vs. Crawford, 17 ib., 499; State vs. 
Clark, 12 Ohio, 483 ; Gibson vs. Gilman, 9 Yerg., 330; Potts vs. House, 6 
Geo., 324; Vanauken’s Case, 2 Stock., Chy., 190; Brooke vs. Townsend, 7 
Gill., 10; DeWitt vs. Barly, 17 N. Y., 342, explaining decision in same case 





528 Report of Decisions (July, 


In several of those cited the whole subject was very fully considered 
in all its aspects. While the cases are, to some extent, in conflict, 
we are satisfied that the rule most consistent with sound reason, and 
sustained by authority, is that indicated in this opinion. 

Counsel for the plaintiff in error calls our attention to the case of 
Wright vs. Tatham, 5 Cl. & Fin., 670, as an authority for the broad 
proposition that non-professional witnesses cannot give their opin- 
ions and impressions concerning the state of a person’s mind, even 
in connection with the facts within their personal knowledge, upon 
which such opinion is based. On a question of the competency of a 
party to make a will, certain letters, written to that party by third 
persons, who had died before they were offered as evidence, and 
which letters were found many years after their date among the 
testator’s papers, were held, in that case, not to be admissible with- 
out proof that he acted on them. Whether the opinions of non- 
experts, in connection with a statement, under oath, of the facts, are 
admissible upon an inquiry as to the insanity of an individual, was 
not involved or determined in that case. On the contrary, the obser- 
vations made by some of the judges, in illustration of their opinions 
upon the precise point in judgment, would indicate a concurrence 
in the general views we have expressed. After stating that the 
letters were offered as evidence of the opinions of the writers, Baron 
Alderson said: “The objection to their admissibility is that this 
opinion is not upon oath, nor is it possible for the opposite party to 
test by cross-examination the foundation on which it rests. The 
object of laying such testimony before the jury is to place the whole 


in 5 Selden, 371; Hewlett vs. Wood, 55 id., 634; Clapp vs. Fullerton, 34 id., 
190 ; Rutherford vs. Morris, 77 Tll., 397 : Duffield vs. Morris, 2 Harrington, 
884; Wilkinson vs. Pearson, 23 Penn. St., 119; Pidcock vs. Potter, 68 id., 
342 ; Doe vs. Reagan, 5 Blachf., 218 ; Dove vs. State, 3 Heisk., 348 ; But- 
ler vs. St. Louis Life Ins. Co., 45 Iowa, 93; People vs. Sanford, 43 Cal., 
29; State vs. Kringer, 46 Mo., 229; Holcombe vs. State, 41 Tex., 125; 
McClackey vs. State, 5 App. (Tex.), 320; Norton vs. Moore. 3 Head., 482 ; 
Powell vs. State, 25 Ala,, 28 ; 1 Bishop’s Crim. Pro., 3 536-40 ; 1 Wharton & 
Stille’s Med. Juris., 3 257 ; Wharton’s Law of Evidence, 3510 e/ seq; 1 Red- 
field on Wills, Ch, 4, Part 2, in a recent edition of which (p. 145, n, 24) it 
is said, touching the decision in Hardy vs. Merrill, ubi supra: ‘‘ There will 
now remain scarcely any dissentients among the elder States ; and those of 
recent origin, whose decisions have been based upon the authority of the 
earlier decisions of some of the older States, which have since abandoned 
the ground, may also be expected to change.” See also May vs. Bradlee, 
127 Mass., 414; Com. vs. Sturtevant, 117 id., 122. 
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life and conduct of the testator, if possible, before them, so that they 
may judge of his capacity ; for this purpose you call persons who 
have known him for years, who have seen him frequently, who have 
conversed with him or corresponded with him. After having thus 
ascertained their means of knowledge, the question is put generally 
as to their opinion of his capacity. I conceive this question really 
means to involve an inquiry as to the effect of all the acts which the 
witnesses have seen the testator do for a long series of years, and 
the manner in which he was, during that period, treated by those 
with whom he was living in familiar intercourse. This is not prop- 
erly opinion, like that of experts, but rather a compendious mode of 
putting one instead of a multitude of questions to the witness under 
examination, as to the acts and conduct of the testator.” 5 CL, & 
Fin., 720. And Baron Parke : “These letters are sufficiently proved 
to have been written and sent to the house of the deceased by per- 
sons now dead, and they indicate the opinion of the writers that the 
alleged testator was a rational person, and capable of doing acts of or- 
dinary business. But it is perfectly clear that, in this case, an opinion 
not given upon oath in a judicial inquiry between parties is no evi- 
dence ; for the question is, not what the capacity of the testator was 
reputed to be, but what it really was in point of fact ; and, though 
the opinion of a witness upon oath as to that fact might be asked, 
it would be only a compendious mode of ascertaining the result of 
the actual observation of the witness, from acts done, as to the 
habits and demeanor of the deceased.” Ibid, 735. 

One other assignment of error remains to be considered. It 
relates to the admissions of the statements made by two witnesses 
of what passed between each other on the occasion of their seeing 
and conversing with the deceased, within an hour or two before ke 
shot himself. They detailed what passed between them and the 
deceased, describing the latter’s appearance and condition as indi- 
cating, in their judgment, that he was not in his right mind. As he 
left the presence of these witnesses, one of them remarked to the 
other that “Pitkin is not himself ; George looks kind of crazy.” 
The other, in response, expressed substantially, though in different 
language, his concurrence in that opinion. To the admission of this 
brief conversation between the witnesses on the occasion referred 
to, the defendant objected, but the objection was overruled, and an 
exception taken. We do not think there was in this any error to the 
prejudice of the substantial rights of the company. The witnesses 
when under oath expressed the same opinion as to the condition of 
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the deceased. What passed between them at the time to which 
their testimony referred was a part of what occurred on the occa- 
sion when they saw the deceased, and may well have been repeated 
to the jury, as showing that their opinion as the mental condition 
of the deceased was not then presently formed, but was one formed 
at the very moment they saw him, within a very few hours before 
his death. 

Upon the whole case we perceive no error in the proceedings of 
which plaintiff in error may complain, and the judgment is affirmed. 
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UNITED STATES CIRCUIT COURI OF PENNSYLVANIA 
No. 115—Ocroser Sessions, 1884. 


DEMING 


vs. 


NORFOLK & WESTERN RAILROAD CO. ) 


Several railroad companies entered into contract arrangements for the conduct 
of a through business. The bills of lading stipulated that the liability of 
each road and steamship live should be restricted to goods in transit over 
its own line and while in its own custody. Plaintiffs shipped cotton which, 
on reaching the terminus of defendant’s line, should have been transshipped 
by steamer. But the latter being blockaded with freight, refused to accept, 
agreeing, however, that if defendant would store and insure it, it would 
pay the insurance and furnish transportation at an early date This was 
done, but before transportation was furnished, the cotton was burned. 
Plaintiffs knew the different lines by which it was to be shipped. It did 
not appear that defendant had been guilty of any negligence in failing to 
notify plaintiff of the blockade. 

Held, That it was defendant’s duty to have received the cotton from the pre- 
vious transporter irrespective of the blockade. 

Held, That defendant represented plaintiffs in tendering the cotton to the 
steamship company and was guilty of no fault in consenting to store it 
under the conditions. 


Held, That the responsibility of each connecting line was limited to goods 
within its own control. 


Held, That the tender to the steamship was sufficient and the defendant was 
not liable as to a carrier for the loss. - 


Butter, J. 
The court find the following facts :— 


I. The Norfolk and Western Railroad Company, the defendant, is 
a corporation owning and operating a line of railroad extending 
from Bristol, Tennessee, to Norfolk, Virginia. At Bristol it connects 
with the line of the East Tennessee, Virginia and Georgia Railroad 
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Company, and at Roanoke, about one hundred and thirty miles east 
of Bristol, with that of the Shenandoah Valley Railroad Company, 
which connects at Hagarstown with the Pennsylvania Railroad sys- 
tem. These companies have entered into certain contract arrange- 
ments for the conduct of through business, under the name of the 
Virginia, Tennessee and Georgia Air Line, but there is no other evi- 
dence in the case showing the terms of this contract than appears in 
the bills of lading and manifests, and the conduct of the parties as 
hereinafter stated. 


II. On October 11th, 1883, the plaintiffs, R. H. Deming & Co., 
who are cotton buyers, shipped at Memphis, Tennessee, for Woon- 
socket, R. L, two lots, one of fifty and the other of one hundred 
bales, and on October 17th, 1883, another lot of one hundred bales, 
The shipr ent was made upon the Memphis and Charleston Railroad, 
and three through bills of lading given, all similar in form, copies 
of which are hereto annexed, as “ Exhibit A.” 

The material clauses of the bills of lading are as follows :— 


MEMPHIS AND CHARLESTON RAILROAD AND CONNECTIONS. 


(Bast Tennessee, Virginin und Georgia Railroad Company, Lessee.) 
OctToBER, 1883. 


‘*Received of A. B. the following packages marked, &c., to be trans- 
ported by the Memphis and Charleston Railroad and connecting railway 
and steamship lines, to order, at Woonsocket, R. IL. * * upon the 
following conditions :— 

1. That the Memphis and Charleston Railroad, and the steamboats, rail- 
road companies and forwarding lines with which it connects, and which 
receive said property, shall not be liable * * * for loss or damage on 
any article of property whatever by fire or other casualty while in transit, 
or while in depots or‘other places of transshipment, or at depots or landings 
at points of shipment or delivery. . * . 

7. In consideration of the special rate named in margin, the shipper or 
agent of the owner of the property carried agrees to effect an insurance 
against loss or damage by fire while in transit, in deposit, or in places of 
trans-shipment, or at depots or landings at all points of delivery ; and it is 
expressly agreed that the carrier shall be entitled to the benefit of any in- 
surance effected covering any such risk, loss, damage, or detriment. 

8. It is further stipulated and agreed that in case of any loss, detriment, 
or damage «lone to or sustained by any of the property here receipted for 
during such transportation, whereby any legal liability or responsibility 
shall or may be incurred by the terms of this contract, that company alone 

Ul be hel! arswerable therefor in whose actual custody the same may be 
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at the time of the happening of said loss, detriment, or damage, and the 
carrier so liable shall have the full benefit of any insurance that may have 
been effected upon or on account of said goods. 

This contract is executed and accomplished, and the liability of the com- 
panies as common carriers thereunder terminates on the arrival of the 
goods or property at the station or depot to which this bill contracts, and 
the companies will be responsible as warehousemen only thereafter ; and 
unless removed by consignee from the station or depots of delivery within 
twenty-four hours of their said arrival, they may be removed and stored by 
the companies at the owner’s expense and risk. 

Norice.—In accepting this bill of lading, the shipper or the agent of the 
property carried, expressly agrees to all stipulations, exceptions and con- 
ditions. 

In Witness Whereof, The agent hath affirmed to bills of 
lading, all of this tenor and date, one of which being accomplished the 
others to stand void. 


III. The route over which the cotton was to be carried, as fully 
understood by the plaintifis, was by the Memphis and Charleston 
Road to Chattanooga, thence by the East Tennessee, Virginia and 
Georgia Railroad to Bristol, thence by the Norfolk and Western 
Railroad to Norfolk, thence by the steamers of the Merchants and 
Miners’ Steamship Company to Providence. Manifests or way-bills, 
which are memoranda sent by the first carrier with each car con- 
taining instructions to the succeeding carriers for the trans-shipment 
and final delivery of the freight accompanied each shipment, giving 
the directions under which the cotton was to be transported and 
transferred from one carrier to the other. The through freight was 
seventy-four and seventy-eight cents per hundred pounds, which 
was less than one half the sum which would have been charged had 
the cotton been shipped and re-shipped over each of the connecting 
lines. The plaintiffs had made other shipments by the same route, 
and knew the line of steamers by which the cotton was to be carried 
from Norfolk to Providence. 

The time occupied in transport between Bristol and Norfolk by 
railroad is forty-eight hours, and from Roanoke to Norfolk is thirty- 
six hours. The usual delay in trans-sbipment at Norfolk was two 
days. In ordinary course of transportation, cotton reaches Provi- 
dence in fourteen to eighteen days from Memphis, and it was the 
usual course of dealing of the plaintiffs to send out tracers if 
the cotton did not arrive within twenty days from the time of ship- 
ment. 
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IV. The Merchants and Miners’ Transportation Company run two 
lines from Norfolk, one to Boston, and one to Providence, and pro- 
rate with the Virginia, Tennessee and Georgia Air Line upon all 
freight received from over that line ; and, by an understanding be- 
tween the steamship companies running steamers from Norfolk, is 
the only line that carries freight to points east of the Connecticut 
river. Under the same understanding, the Old Dominion Steam- 
ship Company running to New York was to receive all freight to 
points west of the Connecticut River, and the Baltimore Steam 
Packet Company for Philadelphia, in connection with the Philadel- 
phia. Wilmington and Baltimore Railroad. Upon the Providence 
line there were four steamers making tri-weekly trips, which were 
of sufficient capacity to carry the freight that usually offered. 


V. Upon the fifteenth of October, the transportation company was 
unable to accept five hundred bales of cotton till the next day, on 
account of accumulations of freight which had grown gradually 
from early in the month. Between the 15th and 23d of October 
there had been communication between the officers of the two com- 
panies, in reference to the forwarding of the increased quantities of 
freight that were in transit. The Norfolk agent of the steamship 
company visited Baltimore, Philadelphia, and New York to charter 
other steamers, and chartered the only steamer which he had suc- 
ceeded in finding. This steamer arrived at Norfolk on October 28th. 
The president of the steamship company also promised to transfer 
in a few days one of its Savannah steamers to the Providence line to 
accommodate the unusual influx of business ; and in order to in- 
crease the number of trips between Norfolk and Providence, tem- 
porarily stopped running up to Baltimore, which was on the route. 
In the Fall of the year all lines of transportation from the south to 
the north are commonly more or less crowded, but the pressure in 
October and November, 1883, was unusually great upon all lines. 
When the first shipment arrived on the 23d of October, an extra 
steamer was expected in a few days. About twelve thousand bales 
of cotton had accumulated on the wharves and warehouses of the 
steamship company, and when the first shipment of the cotton in 
question arrived upon the 23d of October, and the agent of the rail- 
road company tendered delivery in due course, no more could be 
conveniently stored at that point, and the agent of the steamship 
company declined to accept it, upon the ground that he had no place 
to store it, but proposed that if the railroad company would unload 
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and store in its owr warehouse and on its wharf about two thousand 
bales of cotton, he would pay for insurance upon it and send a 
steamer in a few days to remove it. The wharf is the regular ter- 
minus of the railroad of the defendant in the city of Norfolk, and 
equally accessible as that of the steamship company to steamers. In 
view of the declared and actually existing impossibility of its receipt 
by the transportation company, and in reliance upon the assurance 
from officers of the steamship company that an additional steamer 
would be forwarded to remove the cotton within a few days the 
superintendent of the railroad company authorized the Norfolk 
agent to unload the cotton and effect an insurance of $100,000 in the 
name of “The Norfolk and Western Railroad Company, and for 
account of whom it may concern.” On October 26th, about one thou- 
sand bales additional arrived, making three thousand and twenty- 
eight bales in all, and were unloaded under the same agreement, 
and $40,000 additional insurance was effected. The premiums were 
paid by the steamship company. 


The exact dates of the arrival of the cotton were as follows :— 


61 bales. 


3,028 bales. 


The cotton thus stored on the defendant’s wharf and in the ware- 
house was cotton destined for Providence and was selected by the 
steamship company for unloading at the wharf for this reason. 

No increased risk of fire arose from placing the cotton on the 
wharf and in the storehouse, as was done. 

It was the custom of each company to insure merchandise in its 
custody, and like insurance would have heen taken out if the cotton 
had been stored at the steamship wharf. From day to day repeated 
assurances were given that a steamer would be sent, and the extra 
vessel, which arrived on October 28th, had been promised for the re- 
moval of this cotton, but was loaded at the other wharf, because of 
some difficulty in reference to coaling or loading ; and the Berkshire, 
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a vessel capable of carrying about five thousand bales of cotton, was 
transferred from the Savannah line to Norfolk, and she was expected 
to reath there on the 13th of November, but did not do so until 
the night of the 14th of November, having been delayed at Boston 
or on her way. On the morning of 14th November, a fire occurred 
which destroyed the larger part of the cotton. None of the three 
thousand and twenty-eight bales could be identified, and the loose 
cotton saved was sold under the direction of the fire underwriters, 
and the proceeds deposited in bank for the benefit of whom it might 
concern. 

The value of the plaintitf’s cotton which was burned was $9,121.87. 
No notice was given to the plaintiffs of the storage and detention of 
the cotton, and it does not appear from the evidence that tracers 
were sent out or inquiry made by the plaintiffs. Notice of the loss 
of their cotton was given to the plaintiffs in Providence by letter 
dated Norfolk, November 27th, which was the first knowledge the 
plaintiffs had of their loss. 

No notice was given to the plaintiffs of the sale of the remnants of 
the cotton saved from the fire. The cotton burned had been sold by 
the plaintiffs to the mills for consumption. 

In addition to the three thousand and twenty-eight bales already 
mentioned, another lot of cotton amounting to one thousand bales, 
insured in the name of the steamship company, was stored in the 
same warehouse, and was also burned, making about four thousand 
bales in all. 


VI. After October 26th, and up to the time of the fire, freight 
continued to be received at Bristol, and other cotton at the rate of 
about eight hundred bales a day arrived by the Norfolk and Western 
Railroad and was delivered to the steamship company, and large 
shipments were made from the steamship wuarf to Boston and 
Providence, but it does not clearly appear that any cotton reaching 
Norfolk after October 26th, had been shipped before November 14th. 
This fact is left in doubt by the testimony ; but it is shown that no 
considerable quantity went forward, and no intentional preference 
was given. If the steamer which arrived on October 28th had been 
sent as promised by the steamship company to the railroad wharf, 
the plaintiffs’ cotton would have been forwarded on that or the fol- 
lowing day. 


VIL. Cotton could be forwarded by sail from Norfolk to Provi- 
dence, but no cotton had been shipped coastwise by sail from that 
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port: for the last ten years. Schooners that had been employed in 
other trades were seeking freights in Philadelphia and New York. 

A steamship, the Juniata, with a capacity of two thousand five 
hundred bales could have been chartered at Philadelphia on and af- 
ter November 7th. This fact was not known to the defendant or 
to the agent of the steamship company, nor was the vessel adver- 
tised for charter or put in the hands of brokers. The Juniata had 
previously been moving cotton between Savannah and New York. 

No attempt was made to forward by the Shenandoah Valley Rail- 
road via Roanoke. Cotton is sent to New England points from the 
southwest by this line, but a block existed there, which lasted from 
July until nearly Christmas ; and the arrangement for transferring 
cars, necessitated by a change of gauge at that point, were not com- 
pleted until February, 1884. The bulk of cotton, however, goes 
forward, via Norfolk, that being a cheaper and more convenient 
route. 

No attempt was made to forward by the Canton line to Baltimore 
and thence to destination by rail, it being known to the agent of the 
steamship company that its line was also running full, and upon ap- 
plication it did decline to charter one of its steamers. 

The Merchants and Miners’ Company offered the cotton for trans- 
portation to the Old Dominion Steamship Company. That line was 
also crowded, and the cotton was refused. In other respects the 
Merchants and Miners’ Company confined ita efforts to chartering 
additional steamers, as already stated. It does not appear that the 
railroad company itself made any efforts to secure other transporta-~ 
tion to Providence after the refusal of the Merchants and Miners’ 
Company to accept, but relied upon the assurances of the officers 
and agents of the steamship company that vessels would be supplied 
in a few days. 


VIII. The plaintiffs held an open policy of insurance in the Phe- 
nix Insurance Company, of Brooklyn, covering the entire transit 
from Memphis to Woonsocket, as follows :— 

“ By the Phenix Insurance Company, R. H. Deming & Co., on ac- 
count of themselves and to cover all cotton consigned to them by in- 
voice and bill lading, in case of loss to be paid in funds current in 
the city of New York, to them or order, do make insurance and 
cause to be insured, lost or not lost, at or from any seaport or inland 
town in the United States direct or via port or ports to Boston, New 
York, Providence, and mills in the New England States. The fire 
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shall be covered by this policy for not exceeding ten days prior to 
shipment, and for not exceeding ten days after arrival and discharge 
at port or place of destination, without additional charge of pre- 
mium therefor. On cotton and other merchandise, each ten bales, 
subject to separate average. To cover all cotton, whether consigned 
to them or to other parties in which the said R. H. Deming & Co. 
have an interest. To attach to all shipments whether indorsed or 
not, but notice to be given this company as soon as known to the 
assured. This policy to attach as soon as the property is at the risk 
of the owner. Either party at liberty to cancel on giving ten days’ 
written notice, but not to prejudice any risk then pending. Sum 
insured, $500,000, upon all kinds of lawful goods and merchandise, 
laden or to be laden on board the good vessel or vessels or convey- 
ances. To attach to all shipments made on and after this date. In- 
sured for cost and ten per cent, unless otherwise agreed upon at 
time of indorsement. Also to cover such other shipments as may be 
approved and indorsed by this company. Premiums to be settled 
monthly.” 


Such were the facts. 
What were the defendant’s obligations? Did it discharge them? 


The answer to the first question involves the relations of the 
parties, as shipper and carrier. Did these relations spring from the 
express contract entered into on receipt of the merchandise at 
Memphis, or an implied contract, arising from its receipt, in transit, 
at Bristol ? 

The defendant was not a party to the bill of lading, nor responsi- 
ble for anything done or omitted, when the merchandise was 
received at Memphis. The agreement between the several railroad 
companies did not make them partners, nor responsible in any 
respect for each other’s acts or contracts. They were connecting 
carriers on a through route, each having the exclusive ownership 
and control of its line, with arrangemenis for continuous transporta- 
tion on through bills of lading, at settled rates of compensation, 
each being alone responsible for its own acts or omissions, as speci- 
fied in the bill before us. That such agreements do not render 
intermediate carriers responsible for the undertakings, representa- 
tions, or misconduct of the carrier who receives merchandise from a 
shipper seems to be so fully settled by the authorities as to leave 
nothing for discussion. It was the point directly involved and 
decided in Insurance Co. vs. Railroad Co., 14 Otto, 146. 
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The defendant’s obligations were, therefore, those of an interme- 
diate carrier, arising out of the implied contract, springing from 
receipt of the goods. These bound it for safe carriage over its own 
line, and for delivery or tender, to the next carrier beyond, within 
reasonable time. Insurance Co. vs. Railroad, 14 Otto, 146; Em- 
pire Co. vs. Wallace, 18 P. F. S., 302; Myrich vs. Railroad Co., 
17 Otto, 102 ; Railroad Co. vs. Manufacturing Co., 16 Wallace, 318 ; 
American and English R. R. Cases, 271. It was entitled to the 
benefit of all exemptions allowed by the shipper, and bound to the 
terms of the bill of lading generally, as respects freight, etc. Being 
prepared to carry the merchandise, on its arrival at Bristol, it was 
the defendant’s right, as well as duty, to accept it without inquiry. 
Had it not been so prepared, the acceptance would have rendered it’ 
responsible as carrier while the merchandise remained in its pos- 
session, no matter how great the delay arising from this cause might 
have been. The defendant was not, however, responsible for the 
succeeding carrier’s failure to accept or provide means for further 
transportation. If the Memphis and Charleston Railroad Company, 
when it received the merchandise, was aware of the deficient means 
of transportation from Norfolk (and that delay must consequently 
arise), and failed to communicate this fact to the shipper, we may 
assume that this company was in fault. To visit the defendant, 
however, with responsibility for such fault, it must appear that the 
latter is responsible for the former company’s acts—and we have 
found it was not. If knowledge of this fault would entail responsi- 
bility on the defendant, through acceptance of the merchandise, such 
knowledge could not be inferred from anything shown. The de- 
fendant, as before stated, was bound to no inquiry, and had (so far 
as appears) no information on this subject. It is unimportant that 
the defendant knew of the embarrassments at Norfolk, when it 
received the merchandise at Bristol. Being then in transit the 
defendant’s duty bound it to such reception. No probable benefit 
could arise to the shipper from refusing. In view of existing cir- 
cumstances a refusal might have entailed serious responsibilities. 

The cases relied upon by the plaintiffs—Railroad Co. vs. 
Manufacturing Co., 16 Walluce, 318, and Busby vs. Railroad Co., 13 
Fed. Rep., 330—are inapplicable. The obligations involved were 
those of carriers receiving merchandise from the shipper, and either 
undertaking to provide means of carriage throughout,—as in the 
latter case,—or failing to communicate knowledge (which they had) 
of obstacles in the way transportation,—as in the former: The 
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responsibility arose in the one case, out of the express undertaking, 
and in the other, out of the bad faith practiced. 

Such being the defendant’s obligations, did it discharge them ? 

It carried the merchandise safely and expeditiously to Norfolk: 
When the first consignment arrived on the 23d of October, it was 
tendered to the Merchants and Miners’ Steamship Company, and 
was refused on account of accumulation of freight on its wharves ; 
with the request or proposal, however, to place it and subsequent 
consignments on the wha:f and in the warehouse of the defendant, 
(a place as convenient for loading into the steamboat company’s ves- 
sels as on its own wharves), and with assurance that vessels would 
speedily be provided and sent there for it. This request was com- 
plied with, under a reasonable expectation that the steamship com- 
pany would load and forward the cotton without unreasonable delay. 
Placing the subsequent consignment as proposed, was a substantial 
tender. The designation of this place for loading, was a virtual 
designation of the place for tender. To hold that the defendant 
should have hauled the cotton, which arrived on the 26th, to the 
steamship company’s wharves, in view of what had occurred, would 
be unreasonable and unjust. The fact that insurance was procured 
is unimportant. Should the defendant have done more? In view 
of the facts it was not required to forward by any other route ; nor 
would it have been justified in doing so. The steamship company 
was the carrier contemplated by the plaintiff. Indeed, it must be 
regarded as having been designated by him. If not on shipment at 
Memphis, it certainly was on delivery to the defendant. Those so 
delivering represented the plaintiff. That a preceding carrier repre- 
sents the shipper in forwarding by his successor on a through line 
(under ordinary circumstances) is settled. The plaintiff's insurance 
would have been jeoparded by the substitution of any other route. 
Besides this, as already stated, the defendant was fully justified in 
believing that the merchandise would be accepted and carried 
within a reasonable time by the steamship company, and would 
reach its destination more expeditiously by this route than any 
other. But for unforeseen circumstances, which could not be antici- 
pated, this expectation would have been realized. Furthermore, it 
can hardly be said there was any other practically available route. 
The defendant was not, therefore, in fault. 

It must not be overlooked that the question here is not (as in 
R. R. Co., 16 Wallace, 318) whether the defendant remained liable 
under his obligations as carrier, to the date of loss, bat whether he 
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was guilty of willful fault, and consequently forfeited the exemptions 
in the bill of lading, and thus became responsible for the conse- 
quences of the fire. That he was not guilty of such fault seems 
reasonably clear. Judgment must therefore be entered for the 
defendant. 


UNITED STATES CIRCUIT COURT. 


SOUTHERN DISTRICT OF NEW YORK. 


RINTOUL 


US 
N. Y.C & H. R. R. R. CO. 


The bill of lading of a common carrier provided that in case of any loss or 
damage to the property whereby any legal responsibility should be in- 
oan. the carrier so liable should have the benefit of any insurance that 
might be effected. 


Held, That where the accident is such as does not happen where proper care 
is used by the carrier, negligence will be presumed. 


Held, That where there was no compulsory obligation to insure, the provision 
was not an unreasonable or unjust exemption from liability and could be 
enforced. 


Held, That if the insurance was not equal to the loss, the carrier would have 
to account to the owner for the difference. 


This was an action against a common carrier for the loss of goods 
destroyed while in course of transportation, in consequence of a fire 
caused by a collision between two trains of a railroad over which 
the goods were being transported. The goods had been shipped 
under a bill of lading issued by the Merchants’ Dispatch Transpor- 
tation Company, an association engaged in the business of contract- 
ing for the carriage of goods between various points, and in procur- 
ing such carriage by the railroad companies. The following were 
the material conditions of the bill of lading :— 
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“That the said Merchants’ Dispatch Transportation Company 
and its connections, which receives said property, shall nct be liable 
* * * for loss or damage by wet, dirt, fire, * * * nor for loss or dam- 
age of any article or property whatever, by fire or other casualty, 
while in transit, * * * nor for loss or damage by fire, collision, or the 
dangers of navigation, while on seas, rivers, lakes or canals. * * * 

“It is further stipulated and agreed, that, in case of any loss, 
detriment or damage done to or sustained by any of the property 
herein receipted for during such transportation, whereby any legal 
liability or responsibility shall or may be incurred, that company 
alone shall be held answerable therefor in whose actual custody the 
same may be at the time of the happening of such loss, detriment 
or damage, and the carrier so liable shall have the full benefit of any 
insurance that may have been effected upon or on account of said 
goods. * * * 

“Nortice.—In accepting this bill of lading the shipper, or the 
agent of the owner of the property carried, expressly accepts and 
agrees to all its stipulations, exceptions and conditions, whether 
written or printed.” 

The cause was tried, by agreement, without a jury, upon an 
agreed statement of facts, the material parts of which have been 
given above. 


Grorce W. Wineate, for Plaintiffs. 
Frank Loomis, for Defendants. 


Surpman, J. 
(After stating the facts.) 


I. The fundamental principle which is applicable to the fore- 
going facts, is stated in the conclusions of the supreme court in 
Railroad Co. vs. Lockwood, 17 Well., 357, as follows :— 

“First. That a common carrier cannot lawfully stipulate for 
exemption from responsibility when such exemption is nct just and 
reasonable in the eye of the law. Second. That it is not just and 
reasonable in the eye of the law for a common carrier to stipulate 
for exemption from responsibility for the negligence of himself or 
his servants.” 

The exemption in the bill of lading from the liability of the land 
carrier for fire or other casualty, does not include exemption from 
liability for a casualty which was caused by the negligence or want 
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of care of the carrier in whose custody the property was at the time 
of the happening of the damage. 


I. The presumption from the facts which are contained in the 
agreed statement is, that the fire and injury were caused by the 
neghgence of the defendant. And this presumption was not re- 
butted “when the thing is shown to be under the management 
of the defendant or his servants, and the accident is such as in the 
ordinary course of things does not happen if those who have the 
management use proper care ; it affords reasonable evidence in the 
absence of explanation by the defendants, that the accident arose 
from want of care ;” Scott vs. Dock Co., 3 Hurlst. & Colt, 596; Trans- 
portation Co. vs. Downes, 21 Am. Law Reg., N. S., 522; Rose vs. 
Stephens & Condit Trans. Co.,11 Fed. Rep., 438. The defendant 
was therefore liable to the plaintiff for the damage occasioned by 
such negligence. 


IIL. The remaining question is, whether the clause in the bill 
of lading, which provides that the carrier who is legally liable for 
any damage, shall have the benefit of any insurance that may have 


been effected upon the damaged goods, shall be so construed as to 
give the benefit of the insurance to a carrier whose negligence 
caused the injury, or whether such a contract so construed is not an 
unjust and unreasonable exemption from liability fur negligence. 

The argument of the plaintiffs is to the effect that such a contract 
virtually protects the carrier from liability arising from his negli- 
gence, because the owner of property in transit is compelled, as a 
prudent business man, to insure against the accidental injuries for 
which the carrier is not liable, and, therefore, if the contract is valid, 
the carrier has indirectly and covertly, but securely, protected him- 
self against the injurious consequences of his want of care by an in- 
surance for which he did not pay, and on account of which there is 
no evidence of a reduction of the rates for freight. 

It does not seem to me that such a contract is unreasonable, 
because, Ist. It is not one of exemption from liabilty. The owner 
is under no obligation to insure; he is not compelled to furnish 
indemnity to the carrier ; and if he insures, can make a limited 
contract of insurance which does not cover losses through the car- 
rier’s negligence. There is, therefore, no contract of exemption 
against liability for loss by negligence, no agreement that the car- 
rier shall be protected or be indemnified, but the contract simply is 
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that in the contingency of insurance, a consequent benefit will, 
in case of loss, result to the carrier. 

2d. It is not unfair to the owner. The carrier is at liberty to 
insure his interest in the property intrusted to his care, and the 
fact that he may obtain an idemnity from a third person, by means 
of the owner’s policy, is not unfair to the owner, unless the ob- 
taining such indemnity is in reality made compulsory upon him, 
because the owner “ can equitably receive but one satisfaction” for 
the loss of his goods: Hart vs. Railroad Co., 13 Met., 99. If it 
was a part of the bill of lading that the owner must insure for the 
benefit of the carrier, such conditions would be unfair. 

3d. The contract is not necessarily unfair to the imsurer. At 
common law, the owner who has been paid in full or in part, for 
his loss, by the insurance company, may sue the carrier upon the 
contract of bailment, and as to so much of the amount recovered 
from™“the carrier as is in excess of a full satisfaction of the loss, 
the owner will be a trustee for the insurance company. It seems 
that the effect of the clause in the bill of lading which is now 
under consideration, is to provide that the owner, in such circum- 
stances, is not a trustee for the insurance company but a trustee 
for the carrier. If such a contract is entered into without fraudu- 
lent concealment of the facts from the insurers, of which there is 
no evidence in this case, it cannot properly be considered unjust or 
unreasonable, because the insurance company obtains its remedy, 
not by virtue of a contract of its own with a carrier, but through 
the owner's contract, and its right depends upon or is subject to 
the agreement made by the owner with the carrier, which he is at 
liberty to make to suit his own interest, provided there is no 
fraudulent concealment from the insurers. They can, in view of 
this provision in bills of lading, modify the contract which they 
have heretofore customarily made with the insured, and the result 
will probably be that the insurers will also make provisions in their 
policies by virtue of which insurance on property in transit will have 
a limited character. 

In the absence of any contract on the subject, if the insured 
owner accepts payment from the insurers, they “may use the name 
of the assured in an action to obtain redress from the carrier whose 
failure of duty caused the loss.” The right rests upon “the doc- 
trine of subrogation, dependent not at all upon privity of contract, 
but worked out through the right of the creditor or owner.” The 
suit cannot be in the name of the insurers: Hall & Long vs. Rail- 
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road Co., 13 Wall., 367; Hart vs. Railroad Co., 13 Met., 99 ; Mer- 
cantile Mut. Ins. Co. vs. Calebs, 20 N. Y., 173; Conn., Mut. Life Ins. 
Co. vs. Railroad Co., 25 Conn., 256. 

By the contract in question, the owner agrees, that, as between 
him and the carrier, the latter, when he has paid for the loss, may 
have the benefit of the insurance. This contract will probably inter- 
fere with the benefit which the insurer would otherwise obtain by 
virtue of being subrogated to the rights of the owner, or of having 
an equitable assignment of the owner’s interest in the policy; but 
the mere fact, in the absence of fraud, that the insurers may not 
occupy the same position which they would have had if the pro- 
vision had not been inserted, is not sufficient to justify an opinion 
that the provision is unreasonable. 

The amount of the premium and the amount received by the 
plaintiffs from the insurance are not given in the agreed statement. 
I am inclined to the opinion that the owner is only bound to 
account to the carrier for the net avails of the insurance, and if 
those avails were less than the value of the goods, a balance would 
still be due from the defendant. But as the finding simply says 
that the plaintiffs received from the insurers the full value of the 
flour, I cannot assume that the net avails were not a full indemnity 
for the loss. 

The defendant is liable for the amount of the loss, deducting the 
sum which the plaintiffs have already received by way of indemnity, 
and as the entire amount of the loss has been paid, the plaintiffs 
are entitled, under the contract, to receive nothing more. 


Judgment is to be entered for the defendant. 





SUPREME COURT OF ILLINOIS. 


Appealed from the Appellate Court, Third District.—Originally appealed 
From the Circuit Court of Sangamon County. 


GERMAN-AMERICAN INS. CO. 
Us. 


CHARLES F. STEIGER.* 


The policy provided that at the written request of either party an arbitration 
and award should be obtained, which award should form part of the proofs, 
that until such award the loss should not be payable, and that until such 
award no suit should be sustainable, and that no officer or agent should be 
held to have waived the condition unless such waiver should be indorsed 
on the policy. 

Held, That in the absence of any written request by either party, no award 
was necessary as a prerequisite to recovery. 

It was not error to submit to the jury as a question of fact whether the sub- 
stitution of a fire drier for a steam drier increased the risk. 

It was not error to reject evidence of the customary method of drying when 
the policy was silent on the subject. 

It was not error to reject the opinion of an agent whether the drier rendered 
the risk uninsurable when he had stated the facts about its alleged increase 
of risk. 

The mode of use of the drier may be considered in connection with its being 
an increase of risk. 

A policy prohibition against running over or extra hours is meaningless in the 
absence of any standard in the policy for determining what were to be 
regarded as extra hours, 


Rosixson & Suurt, for Appellant. 
Braptey & Braptey, for Appellee. 
SHEtpon, C. J. 
This was an action to recover the amount of a policy of insurance 
against fire, dated October 5, 1881, for one year. The insurance 
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was $750 on the brick hominy mill of the assured ; $1,000 on his 
hominy mill machinery ; $250 on his frame warehouse, situated 
forty feet from the mill. On April, 16, 1882, the property was de- 
stroyed by fire. Proofs of loss were forwarded to the insurance 
company on the 12th of April, 1882, and on July 18, 1882, the suit 
was brought, resulting in the circuit court, in a verdict and judg- 
ment for the plaintiff for $2,070. On appeal to the appellate court 
for the third district, the judgment was affirmed, and defendant 
appealed to this court. 

The first question made is upon the want of an award of apprais- 
ers of the damage. It is raised upon objection to the sufficiency of 
the proofs in not containing such award, and to the refusal of an in- 
struction asserting the necessity of the award. The conditions of 
the policy upon the subject of an appraisal and award are as fol- 
lows :— 

“Loss or damage to property totally or partially destroyed unless 
the amount of said loss or damage is agreed upon between the 
assured and the company, shall, at the written request of either 
party be appraised and determined by disinterested and competent 
persons, one to be selected by this company and one by the assured ; 
and where either party demands it, the two so chosen may select an 
umpire to act with them in case of disagreement ; and if the said 
appraisers fail to agree, they shall refer the differences to such um- 
pire, each party to pay their own appraiser and half of the umpire’s 
fee, and the award of any two, in writing, shall be binding and con- 
clusive as to the amount of such loss or damage ; but no appraisal, 
nor agreement for appraisal, shall be construed, under any circum- 
stances, as evidence of the validity of said policy, or of the com- 
pany’s liability thereon. The award of the appraisers, in writing, 
under oath, shall form a part of the proofs hereby required, and 
until such proofs and certificates are produced, examinations per- 
mitted and appraisal had, the loss shall not be payable. * * * 
It is expressly covenanted by the parties hereto, that no suit or ac- 
tion against this company, for the recovery of any claim by virtue of 
this policy, shall be sustainable in any court of law or chancery 
until after an award shall have been obtained, fixing the amount of 
such claim in the manner above provided. * * * And it is fur- 
ther expressly covenanted by the parties hereto, that no officer, 
agent or representative of this company shall be held to have waived 
any of the terms and conditions of this pulicy, unless such waiver 
shall be indorsed hereon in writing.” 
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Without dwelling upon the fact of no objection having been made 
to the proofs which were furnished as estopping the company from 
afterwards objecting thereto, when sued on its policy for the loss, 
we are of opinion that, reading all the above conditions together, 
the appraisal and award which were contemplated were to be at the 
written request of one of the parties,—that such written request was 
a condition precedent to ‘such appraisal and award,—and that there 
not having been here a written request by either party for an ap- 
praisal, an appraisal and award were not necessary under the con- 
ditions in order to entitle the plaintiff to a recovery. 

The most serious matter of contest in the case is in the respect of 
an increase of the risk by the use of a fire drier instead of a steam 
drier. One of the conditions of the policy is: “Or if the risk be 
increased by any means, without the consent of this company writ- 
ten hereon, this policy shall be void.” It appears that the use of a 
drier of some kind is a necessary part of or incident to a hominy 
mill in the manufacture of hominy, meal, etc., to prepare the product 
for market. At the time this property was insured there was in use 
in the mill what is known asa “steam drier” which was supplied 
with heat by steam, conducted through metal pipes from a boiler in 
the ergine house, situated some distance away, to the place of dry- 
ing. The fire which generated this steam was ia the engine house, 
and was the same fire used in producing steam to propel the ma- 
chinery of the mill. A short time before the fire plaintiff intro- 
duced and emploved what is called a ‘fire drier.” The process of 
drying by this machine was to pass the product of the mill directly 
into and through a cylinder heated by a coal fire, or what is called 
“fire heat.” For the purpose of this drier, adjoining to one side of 
the main building, a wooden shed was constructed, and a stove- 
pipe run up through the roof, and in this shed the works for dry- 
ing by the application of fire heat were placed and operated. If 
there was any error committed in not sustaining this defense of 
an increase of risk from the substitution of fire drier for the steam 
drier, it was one of fact, in not finding that such substitution in- 
creased the risk. With that this court has nothing to do. It must 
rest w.th the decision of the appellate court. We discover no error 
of law which siould reverse the judgment, in the submitting of the 
question of increase of risk to the jury for decision. 

Errors are complained of in the admission and rejection of evi- 
dence. Witnesses on the part of the plaintiff were permitted, 
against the objection of defendant to testify to the circumstances of 
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the actual use of the fire drier. It is objected to this that the effect 
of the admission of the evidence was to mislead the jury as to the 
true question for them to consider, and make them think it to be 
whether there was proper care and management in the use of the 
drier, instead of whether it increased the risk. We think the evi- 
dence was admissible upon the strict question of increase of risk, as 
showing whether the fire drier, as constructed, and as used and 
managed, increased the risk. If the jury were liable to be misled 
in the respect named, and think from such evidence that proper care 
and management would suffice even if there was an increase of 
risk, they might have been cautioned against that, as they seem to 
have been fully, by instructions asked by the defendant. 

The witness, Smith, State agent of the North British Insurance 
Company, and who had for many years been doing the work of State 
agent, inspecting risks, adjusting losses, and supervising agencies, 
after having testified that there was always some drying process of 
the corn and meal in connection with a hominy mill, ani that there 
was a custom as to the method of drying, was asked by defendant, 
“What is thut method?” On objection, the court excluded the 
question, counsel for defendant stating that he proposed to prove 
that there was a customary method of drying the product and that 
this method was not adopted in this case. The policy is entirely 
silent as to the kind of drier to be used—whether a steam drier or 
a fire drier, and as to the customary method of drying, containing 
nothing whatever upon the subject of the drying process. The 
customary method of drying was not in issue before the jury. The 
customary method is not seen to have any necessary reference to 
safety from fire. It may stand recommended in its use by other 
considerations. 

Exception was taken to the exclusion of the offer of testimony by 
this same witness that the risk after the introduction of the fire 
drier, was uninsurable. The witness had before testified, that in his 
own opinion there was an increase of the risk by the use of the fire 
drier, giving his reasons therefor. Like testimony of other wit- 
nesses, on behalf of defendant, was given without objection. Testi- 
mony further, that the additional risk was uninsurable, would seem 
to be but evidence of the opinion of insurance companies, ‘derived 
from their conduct. The issue was, was the risk increased? All 
facts tending to show an increase of risk, the witness’ own opinions 
on the question, with their reasons, were received in evidence, and 
so long as there was the full admission of such testimony, we find 
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no reasonable ground of complaint in the exclusion of evidence of 
tie customary method of drying, or that the risk was uninsurable af- 
ter the introduction of the fire drier. 

The court gave this instruction for the plaintiff: “The court in- 
structs the jury that the question of whether there was an increase 
of risk or hazard by the use or occupancy of the property insured 
in the policy in suit, is one of fact for the jury to determine from 
all the evidence in the case, and if they believe, from the evidence, 
that there was no increase of risk or hazard, then the fact of a fire 
drier having been used in connection with the property insured 
would not be a violation of the condition of the policy in this re- 
regard.” 

It is complained that the jury are told by this instruction that if 
they believe, from the evidence, that the risk of fire was not in- 
creased by the fire drier as used in connection with the property 
insured, then there was no breach of the condition of the policy in 
respect to the increase of the risk. We do not regard the instruc- 
tion as subject to this criticism made upon it. But if it were, we 
could not hold it to be erroneous, under the view we have expressed 
upon the admissibility of evidence as to the care exercised in the 
use and management of the fire drier. Of course, we understand 
the fire drier as embracing its appurtenances, and hold that its 
mode of use in connection with the works as constructed, may be 
taken into view as bearing upon the increase of the risk by the fire 
drier. 

An instruction was asked by the defendant and refused, that if the 
jury believed from the evidence that the plaintiff’s lessees had run 
over or extra hours, that such fact would avoid the policy. The 
policy contained a condition that “if the premises, being a mill or 
manufactory, shall run over or extra hours, * * * this policy 
shall be void.” All the evidence whatever touching this subject 
was: “The mill was run every day from seven to six, five 
days in the week, and from seven to five on Saturdays. We were 
running all night during January and February, and a portion of 
December ; don’t think we run nights any in April ; think we quit 
in February.” The policy fixed no hours for regularly running the 
mill. No written application was made by the assured, and no 
questions asked or answered as to how many hours the mill was 
running each day when the policy was issued, nor was there any 
statement in the policy that regular hours would be any particular 
hours. The policy contained nothing whatever upon the subject, be- 
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yond the bare condition above.. Over or extra hours might have 
reference to the number of hours the mill was running at the time 
of the issuance of the policy, but that would be merely conjectural. 
In the absence of the policy containing any standard of determina- 
tion of what were, or not, over or extra hours, we must consider 
this provision as without meaning, and that there was no error in re- 
fusing the instruction. The judgment of the appellate court must be 
affirmed. 


Judgment affirmed. 
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THE STATE ex ret. Attorney-General.* 


The fees collected by the auditor of Indiana from foreign insurance companies 


under the reciprocal law, belong to himself and are not the property of the 
State. 


Hows, C. J. 

The appellant Henderson was the auditor of State for this State 
for two full terms of two years each, beginning on the 26th day of 
January, 1875, and ending with the 25th day of January, 1879. 
During his second term of office, to wit, on the third day of March, 
1877, the General Assembly passed an act entitled an “Act to 
amend section one of an act entitled ‘An Act regulating foreign 
insurance companies doing business in this State, prescribing the 
duties of the agents thereof, and of the auditor of State in connec- 
tion therewith, and prescribing penalties for the violation of the pro- 
visions of this act, approved December, 21, 1865, and adding 
supplemental sections thereto.” By reason of an emergency de- 
clared in the body of the law, this act was in force from and after 
its passage. Sec. 3 of this act being Sec. 3,773 R. S., 1881, reads as 
follows :— 

“When by the laws of another State any taxes, fines, penalties, 
licenses, fees, deposits of money or securities, or other obligations or 
“® Decision rendered, January8,164...2=2”,—0™~CO”——CTCOTTTCS 
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prohibitions are imposed upon insurance companies of this or other 
States, or their agents, greater than are required by the laws of this 
State, then the same obligations and prohibitions of whatever kind 
shall, in like manner for like purposes, be imposed upon all insur- 
ance companies of such Stutes and their agents. All insurance com- 
panies of other nations, under this section shall be held as of the 
State where they have elected to make their deposit, and establish 
their principal agency in the United States.” 

After this section became in force on March 3, 1877, under and by 
force of its provisions, the appellant, Henderson, as auditor of State, 
imposed and collected upon and from insurance companies of other 
States, or their agents in this State, fees greater than are required 
by the laws of this State, the excess thus imposed and collected 
amounting in the aggregate to the sum of $14,412. The question 
for decision in this case, and the only question is this: To whom 
did the fees thus collected belong? The appellant’s counsel insist 
that the fees imposed and collected by the appellant under the pro- 
vision of section 3,773 above quoted were a part of the emoluments 
of his office, and that he collected and retained them because the 
law gave them to him in part compensation of his services as audi- 
tor of State. On behalf of the State, it is urged by the attorney- 
general and his associate counsel, that the fees in question were 
collected by the appellant for the State, because the law required 
him to collect them for the State, and did not give them to him as 
emoluments of his office. 

In considering the question presented for decision, it will be ob- 
served that Sec. 3,773, supra, is not an amendment of any prior law 
of this State. It is supplemental to the act of December 21, 1865, 
regulating foreign insurance companies doing business in this State, 
and none of its provisions are to be found in any previous law. It is 
to be construed and interpretated, therefore, as if it were an original 
enactment in connection with the other supplemental sections. It 
may be well, however, before proceeding with the examination to 
the new legislation of March 3, 1877, to notice briefly the prior stat- 
utes of this State in relation to foreign insurance companies. 

The first statutory provision of this State concerning foreign in- 
surance companies and their agents were contained in Sec. 56 of the 
act of June 17, 1852, “for the incorporation of insurance companies 
—defining their powers and prescribing their duties.” 1G. & H., 
397. This section, 56, was amended by an act approved March 2, 
1855, 1G. & H., 398. Both the original and the amended sections 
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were declared by this court to be unconstitutional and void. Igoe 
vs. The State, 14 Ind., 239; Grubbs vs. The State, 24 Ind., 295. 
The case last cited was decided at the May term, 1865, of this State. 

On December 21, 1865, an original act was approved entitled “ An 
Act regulating foreign insurance companies doing business in this 
State, prescribing the duties of the agents thereof, and of the audi- 
tor of State in connection therewith, and providing penalties for the 
violation of this act.” This act may be said to be the first valid leg- 
islation of this State, regulating foreign insurance companies as 
such ; and except as amended, it is still the law. In Section 3 of 
this act it was originally provided as follows : “The auditor of State 
shall be entitled to $5 in each case for the examination of the state- 
ment and investigation of the evidence of investment, and $2 for 
each certificate of authority issued under the provisions of this act, 
to be paid by the agent or agents applying for the same.” Acts of 
1865, Spec. Session, p. 107. 

This Sec. 3 remained in force until August 24, 1875 ; when, by 
an act approved March 12, 1875, it was amended so as to provide 
that “ the auditor of State shall charge and collect for the State of 
Indiana” the same fees mentioned in the original section, that on 
certain named days, in each year he shall make to the treasurer of 
State a sworn statement of, infer a’ia, “the entire receipts therefor 
since his last report, and shall pay over to the treasurer, to go into 
the general fund of the State, the entire amount of such receipts, less 
25 per cent thereon, which he may retain for his services in collect- 
ing the same.” This amended Sec. 3 is stillin force being Sec. 3,767; 
R. S., 1881. 

The next legislation of this State concerning foreign insurance 
companies, is the act of March 3, 1877, first referred to in this opin- 
ion. We have said that the two supplemental sections, being sec- 
tion 2 of the act, and Sec. 3,772 R. S., 1881, new duties were imposed 
and new powers conferred upon the auditor of State, in relation to 
foreign insurance companies doing business in this State. So, also, 
in Sec. 3,773 above quoted, new and important duties are imposed 
upon the auditor of State, in regulating the business of foreign in- 
surance companies and their agents in this State. In Sec. 3,772 it is 
provided : “Fifth. The expense of all examinations, entries, and 
publications, as in this section provided, shall be paid by the com- 
pany.” But, for the payment of all other expenses incident to the 
proper discharge of his new duties, and for a compensation for his 
services in the premises, the auditor of State could look alone to the 
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new and additional fees which, under Sec. 3,773, he was authorized 
to impose upon and collect from the insurance companies of certain 
States, and their agents. This brings us to the consideration of the 
question already stated in this opinion: To whom, under the law, 
did the new and additional fees belong, which were imposed and 
collected by the appellant, during his second term of office? The 
word fee is incident to an office, means a reward or compensation 
paid to the holder of an office, which he is entitled by law to impose 
and collect for an official service. Fees are compensations, given by 
law to public officers, for official services rendered to individuals. 
Muser vs. Gudell, 11 Serg. & R., 247; Filman vs. Wood, 58 Ala., 
578. See also Wallace vs. The Board ete., 37 Ind., 383; and 46 
Ind., 150. 

Whenever the General Assembly authorize by new legislation the 
imposition and collection by a public officer of new and additional 
fees, for the discharge of new and additional duties ; we are of opin- 
ion that such fees ex vi termini; when imposed and collected, 
belong to and are the property of such legislation, that such fees 
shall be applied in a different way, or to different purposes. That: 
is in such a case, no prior legislation would affect or control the 
appropriation of such fees by such public officer, to his own use and 
purpose. In the case in hand, we do not doubt that the new and 
additional fees imposed and collected by the appellant as auditor of 
State, under the provision of Sec. 3,773, and in controversy herein, 
belongs to him of right and were his sole and separate property. 
We are strengthened and confirmed in this opinion, by the action of 
the General Assembly in the passage of an act entitled “ An act pre- 
scribing certain duties of the auditor of State,” approved March 24, 
1879. By virtue of an emergency declared this act was in force 
from and after the date of its approval, which was about two months 
after the expiration of the appellant’s seccnd term of office, as audi- 
tor of State. The act contains a simple section, being section 5,627 
R.S., 1881, and reads as follows : “It shall be the duty of the audi- 
tor of State to pay into the State treasury seventy-five percentum of 
all fees by him collected under the provision of the third section of 
the act of March 3, 1877 (§ 3,773), and of all other fees whatever 
collected by him, on account of services rendered in the insurance 
department of his office. Said auditor of State shall be entitled to 
retain for his services in collecting such fees, the sum of twenty-five 
per cent thereon, and no more.” In the language of this act and 
of its title there is a clear recognition by the legislature of the fact, 





556 Report of Decisions. [July, 


that it was not the duty of the auditor of State, before the passage 
of such act, to account for and pay into the State treasury the whole 
or any part of the fees collected by him under the provisions of sec- 
tion 3,773, or in the land department of his office. In other words 
the passage of such an act was a virtual concession of the facts on 
the part of the law-making power of the State, that before that time 
the auditor of State was entitled of right to all the fees imposed and 
collected by him, under Sec. 3,773, and to all the fees collected by 
him in the land department of his office. Further than this the act 
of March 24, 1879, See. 5,627, above quoted, is not retroactive in its 
terms, but was manifestly intended to be prospective in its effect 
and operation. It is a maxim of the law, that statutes must be 
construed prospectively, unless they plainly impart a different inten- 
tion on the part of the legislature. Prichard vs. Spencer, 2. Ind., 486. 

We express no opinion in regard to Sec. 5,627, further than to 
say that it was not retroactive, we have referred to it in this opin- 
ion only for the purpose of argument. Our conclusion is, that the 
State has no valid or legal claim against the atppellant Henderson, 
for or on account of the whole or any part of the fees collected by 
him as auditor of State under Sec. 3,773, supa, or of the fees col- 
lectad by him as such auditor in the Jand department of his office. 
No other claim or demand is asserted against the appellant, in 
either of the four paragraphs of appellee’s complaint, or in the bill 
of particulars filed therewith in this action. The appellant’s de- 
murrer to each of the paragraphs of complaint, for the alleged 
insufficiency of the facts therein to constitute m cause of action, 
were overruled by the court ; and these rulings the appellant has 
assigned here as error. For the reasons given we are of opinion 
that these errors are well assigned, and that the court ought to 
have sustained the appellant’s demurrers to each and all of the para- 
graphs of appellee’s complaint. 

This conclusion renders it unnecessary for us to consider or 
decide any of the questions arising under the alleged error of the 
court, in overruling the motion for a new trial. 


Judgment reversed and remanded for a new trial ete. 
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SUPREME COURT OF IOWA. 


Appeal from Pottawattamie District Court. 


LEWIS anp ANOTHER 
v8. 


COUNCIL BLUFFS INS. CO.* | 


Where a policy of insurance provided that if the interest of the assured in the 
property were not entire and unconditioned, it must be so expressed in the 
written part of the policy, or else the policy should be void, and a part of 
the property was mortgaged to A.; Held, That though the mortgage was not 
originally mentioned in the policy, the company, by indorsing thereon, 
‘loss, if any, payable to A., according to his interest,” waived the breach 
of condition, and was bound by the contract. 

A clause in the policy requiring proofs of loss to be made by the party origi- 
nally insured, even though the amount should be made payable to a third 
party, does not entitle the insured in such a case to recover the amount of 
the loss as his own. 

Any attempt by the insured, by means of application under oath, to recover 
the full amount of the loss in such a case, is a fraud upon the company 
within the meaning of a clause in the policy providing that ‘all frauds, 
or attempt at fraud, by false swearing or otherwise, shall cause a forfeiture 
of all claims.” ‘ 


Action upon a policy of insurance. There was a judgment upon 
a verdict for plaintiffs. Defendant appeals. 


Sapp & Lyman, for Appellant. 
Warieut & Batpwin, for Appellee-. 
Beck, J. 
1. The policy upon which the action is brought obligates defend- 
ant to pay to plaintiff all loss resulting from fire to the amount 
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of $1,200 upon the property, and in the sums described and speci- 
fied by the following language : “$150 on stock of wines, liquors, 
and cigars ; $200 on bar and bar furniture and fixtures ; $50 on 
ice-cooler ; $750 on billiard and pool table ; $50 on pictures and 
their frames (in case of loss, not to exceed their actual cash 
value). All contained in the one-story, frame, shingle-roof build- 
ing situated on the east sid2 of Main Street, No. 626, Council 
Bluffs, Iowa.” 

The instrument contains the following among other conditions : 
“(1) If the interest of the assured in the property be any other 
than the entire, unconditional, and sole ownership of the property, 
for the use and benefit of the assured, * * * it must be so rep- 
resented to the company, and so expressed in the written part of 
the policy, otherwise the policy shall be void. (2) Any omission 
to make known every fact material to the risk, or any over- 
valuation, or any misrepresentation whatever, either in a written 
application or otherwise. (3) Or if the property be sold or trans- 
ferred, or if any change takes place in title or possession, whether 
by legal process, judicial decree, or voluntary transfer or convey- 
ance, shall render this policy void. (4) If this policy is made 
payable, in case of loss, to a third party, or held as collateral 
security, the proof of loss shall be made by the party originally 
insured, unless there has been actual sale of the property insured. 
(5) All frauds, or attempt at fraud, by false swearing or otherwise, 
shall cause a forfeiture of all claims on this company under the 
policy.” Violations of these conditions were, with other matters, 
pleaded as defenses to the action. 


%. The evidence discloses that the assured, prior to the issuing 
of the policy, had executed a chattel mortgage upon the pool tables 
covered by the contract of insurance to J. M. Brunswick & Balke 
Co., and there is no evidence tending to show that defendant, 
when the policy was issued, was informed of the incumbrance, 
which then and up to the trixl was a lien upon the property. 
It is insisted by defendant that, under the first condition of the 
policy above set out, the contract is avoided by the incumbraxce. 
It is, however, shown that about ten days after the policy was 
executed, and more than two and a half months before the loss, the 
defendant, by its secretary, made and signed an indorsement there- 
on in the following language, viz. : “Loss, if any on pool tables, 
payable to J. M. Brunswick & Balke Co., as interest may appear.” 
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While the indorsement does not show the interest in the property 
held by the parties mentioned, yet it does show that they did hold 
an interest therein, and that plaintiffs did not hold “the entire, 
unconditional, and sole ownership of the property.” The defend- 
ant was advised of this fact by the indorsement, and the condi- 
tion requires nothing more ; it does not provide that the defendant 
shall be informed of the extent and nature of the interest held by 
persons other than the assured, but simply that the assured did 
not hold the “entire, unconditional, and sole ownership” of the 
' property. We are of the opinion that by permitting the policy to 
stand without objection or claim that its terms were violated by the 
failure of the plaintiffs to communicate information of the exist- 
ence of the incumbrance when the policy was issued, the defend- 
ant waived the breach of the condition. The act of making the 
indorsement recognized the existence and validity of the contract. 
It could not have been made without the defendant obtaining 
knowledge that the assured did not hold the entire and uncon- 
ditional ownership of the property. By this recognition of the 
validity of the policy, with this knowledge there was a complete 
waiver of the right to declare the instrument forfeited for the 
breach of the condition. An instruction to the jury to the effect 
that the existence of the mortgage did not avoid the policy is 
correct. 


3. Under the indorsement of the policy the J. M. Brunswick & 
Balke Co., were entitled to recover from defendant the amount due 
on their mortgage upon the happening of the loss. This the court 
below held im the instructions. The plaintiffs made two separate 
applications under oath for the whole amount due from defend- 
ant on account of the loss, claiming that they were entitled to 
receive it, and they have brought this action to recover it. They 
cannot now claim that they did not know that the Brunswick & 
Balke Co., was entitled to receive and recover the amount due on 
their chattel mortgage. Had they been successful in their claim, 
defendant would have been defrauded ; it follows that the making 
of these claims was an attempt to defraud, which, under the 
express words of the fifth condition above quoted, avoids the 
policy. 


4. The fourth of the conditions above set out requires the party 
originally insured to make proof of loss. But tkis does not mean 
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that he may claim and recover as his own the full amount of the 
loss. While making proof of the loss, he should show the interest 
held by others under assignments or indorsements, to the end that 
the defendant could pay those entitled to payment. The court 
should have presented to the jury, in proper instruction, the rules 
and principles involved in their views. The instructions given on 
this branch of the case are in conflict therewith, and are therefore 
erroneous. 

Other questions discussed by counsel, upon one of which we are 
not wholly agreed, need not be considered, as the points we have 
determined are decisive of the case. 

On account of the errors pointed out, the judgment of the district 
court is reversed. 





